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Section 1.  Introduction

1. The information contained in this guide reflects a compilation of Agency directives, guidance from the Office of Personnel Management, part 551 of Title 5 of the Code of Federal Regulations, and relevant comptroller general decisions. It is recommended that this guide be used in conjunction with those references.

2. The Fair Labor Standards Act (FLSA) is not new to the FAA.  While some FAA employees have been covered by the FLSA since 1974, a settlement agreement between the FAA and PASS resulting from a decision by the U.S. Court of Claims extended coverage to many bargaining unit employees in the Flight Standards, Airway Facilities, ANI, and Aircraft Certification organizations. This guide is intended as a resource for managers and employees alike in understanding the regulations and entitlements of the Act, which are highly detailed and often confusing because they overlap with other compensation regulations and the FAA’s own personnel system. 

3. The Fair Labor Standards Act of 1938, as amended (referred to as “the Act” or “FLSA”), is published in law in sections 201-219 of Title 29, United States Code (U.S.C.). The Act provides for minimum standards for both wages and overtime entitlement and spells out administrative procedures by which covered work time must be compensated.  Also included in the Act are provisions related to child labor, equal pay, and portal-to-portal activities. In addition, the Act exempts specified employees or groups of employees from the application of certain of its provisions. 

4. The FLSA was enacted during the Great Depression of the 1930’s in response to widespread abuse of workers’ wages and hours of work.  It established minimum and overtime wage standards in an effort to eliminate sub-standard wages and long work days that were detrimental to workers’ health and well-being, as well as to promote economic and social stability.  This protective aspect of the Act has carried forward to the present day, so that, for instance, all employees are considered to be covered by the provisions of the FLSA unless they are exempted from it based on established criteria. Where there are disputes regarding coverage or interpretation of the Act, the Agency has the burden of proof to make its case.

5. In 1974, the FLSA was extended to employees of the United States Government. Section 4(f) of Title 29, U.S.C. authorizes the Office of Personnel Management (OPM) to administer the provisions of the Act for Federal employees (with a few exceptions).  OPM’s FLSA regulations are published in part 551 of Title 5 of the Code of Federal Regulations (CFR). OPM also accepts and adjudicates the following types of FLSA claims: (a) FLSA exemption status determination claims; (b) FLSA pay claims for minimum wage or overtime pay for work performed under the Act; and (c) claims arising under the child labor provisions of the Act.

6. In 1996, the U.S. Congress authorized the FAA to develop its own personnel system.  Under the enacting legislation, the Agency was exempted from the provisions of Federal personnel law and regulations as codified in Title 5 of the Code of Federal Regulations (CFR) and Title 5 of the United States Code (U.S.C.). The Agency's approach to this reform has been to adhere to the regulations and policies of Title 5 until such time as the FAA develops its own policy and procedures.  

7. Many features and policies of Title 5 have and will be retained by the FAA, and many have been or will be modified or changed under the FAA Personnel Management System. As FAA policies are developed, they are published within the Human Resource Personnel Manual (HRPM) or as Human Resource Operating Instructions (HROI).  These are available online at the FAA Human Resources Policy and Guidance web site at http://www.faa.gov/AHR/Policy/.  In addition, negotiated agreements between the Agency and certified bargaining units representing FAA employees affect pay and policy administration for employees of the respective bargaining units.

8. However, the FAA was not exempted from the provisions of Title 29, the title of the United States Code that contains the Fair Labor Standards Act.  What this means is that 5 CFR Part 551, the OPM regulations implementing the FLSA, continues to carry the weight of law for FAA nonexempt employees.  In addition, negotiated agreements between the Agency and the bargaining units cannot contravene or supersede provisions of Title 29. As a result, management must be aware of the different rules and policies that may determine pay decisions affecting FLSA-nonexempt employees. For instance, in PRIB 006 the FAA changed the definition of overtime to include, in part, “… work in excess of 40 hours in an administrative workweek, 80 hours in a pay period….” An employee who is covered by the FLSA cannot be assigned to a  “first 80” schedule without incurring entitlement to overtime pay because Title 29 defines overtime as “hours worked in excess of 40 hours in an administrative workweek.”  In another example, both the Title 5 regulations at 5 CFR Part 550 and the FLSA provide criteria for determining “hours of work” while in travel status outside of normal work hours. But, as the Fair Labor Standards Act only addresses an employee's entitlement to minimum wage or overtime pay, the FLSA criteria cannot be used to determine hours of work in a travel status for entitlement to other kinds of premium pay such as Sunday pay or holiday pay.  The premium pay provisions in 5 CFR Part 550 must be referenced for this purpose. 

Section 2.  FLSA Coverage:  Definition of Exempt and Nonexempt

An FLSA exempt employee is one who is not covered by the provisions of the FLSA.  An FLSA nonexempt employee is one who is covered by the provisions of the FLSA.  When a position is classified, its FLSA status is determined.  If the duties and responsibilities of the position meet one or more of the exemption criteria of Title 29, the incumbents of the position are exempted from coverage by the FLSA and are referred to as “FLSA exempt.”

Section 3.  FLSA Exemptions

1. There are a number of exemption criteria used to determine the FLSA status of a position.  These criteria include: 

a. the Executive exemption, including managers and supervisors; 

b. the Administrative exemption, including employees who are advisors or assistants to management, representatives of management, or specialists in a management or general business function or supporting service; and

c. the Professional exemption, including employees whose work requires knowledge in a field of science or learning customarily acquired through education or training that meets the requirements for a bachelor’s or higher degree.  

2. In addition, there are occupational groups that are not exempted because they typically do not meet any of the exemption criteria (e.g., non-supervisory Wage System employees).

Section 4.  Hours of Work

1. Under the Fair Labor Standards Act there is no requirement that a Federal employee have a regularly scheduled administrative workweek. However, under Title 5, United States Code, and 5 CFR part 610, each Federal agency is required to establish a basic workweek of 40 hours that does not extend over more than six of any seven consecutive days for all full-time employees. The FAA policy and implementing procedures on scheduling of work are described in FAA Order 3600.6.  

2. The Administrative Workweek is a period of seven consecutive calendar days which, in the FAA, begins at 0001 hours Sunday and ends at 2400 hours (midnight) the following Saturday.  

3. The Regularly Scheduled Administrative Workweek is the period employees are regularly scheduled to work within the administrative workweek.  For full-time FAA employees, it includes the basic workweek plus regularly scheduled overtime work, if any is required. For example,  many FAA employees have a regularly scheduled administrative workweek of Monday through Friday, 0800 to 1630, which includes a 1/2-hour unpaid meal period.  

4. For part-time employees, the regularly scheduled administrative workweek includes the officially prescribed days and hours during which they are regularly scheduled to work. 

5. For FLSA nonexempt employees, hours of work means all time spent by an employee performing an activity for the benefit of an agency and under the control or direction of the agency. This statement sounds simple, but the determination is not always easy to make.  Many factors must be considered, such as applicable regulations (e.g. 5 CFR Part 550 for hours of work for travel), provisions of law, Comptroller General decisions, OPM policy guidance, Agency policy and regulations, and/or negotiated agreements. Hours of work includes:

a. Time during which an employee is required to be on duty; 

b. Time during which an employee is suffered or permitted to work; 

c. Waiting time or idle time which is under the control of an agency and which is for the benefit of an agency; 

d. Hours in a paid nonwork status (e.g., paid leave, holidays, compensatory time off, or excused absences). 

e. Time spent in travel status, if criteria are met (see Sections 7 through 11)

f. Time spent in training, if criteria are met (See Section 18)

g. Time spent by an employee adjusting his or her grievance (or any appealable action) with an agency during the time the employee is required to be on the agency's premises shall be considered hours of work. 

h. “Official time” granted an employee by an agency to perform representational functions during those hours when the employee is otherwise in a duty status shall be considered hours of work. This includes time spent by an employee performing such functions during regular working hours (including regularly scheduled overtime hours), or during a period of irregular, unscheduled overtime work, provided an event arises incident to representational functions that must be dealt with during the irregular, unscheduled overtime period.

i. Time spent waiting for and receiving medical attention for illness or injury shall be considered hours of work if: 

i) The medical attention is required on a workday an employee reported for duty and subsequently became ill or was injured;

ii) The time spent receiving medical attention occurs during the employee's regular working hours; and 

iii) The employee receives the medical attention on the agency's premises, or at the direction of the agency at a medical facility away from the agency's premises. 

j. Time spent taking a physical examination that is required for the employee's continued employment with the agency shall be considered hours of work.

k. Time spent working for public or charitable purposes at an agency's request, or under an agency's direction or control, shall be considered hours of work. However, time spent voluntarily in such activities outside an employee's regular working hours is not hours of work. 

6. Hours in an unpaid nonwork status (e.g., leave without pay, furlough, absence without leave) are not hours of work. 

7. It is important to remember that  the Fair Labor Standards Act only addresses matters concerning overtime and minimum wage entitlement.  The premium pay provisions of 5 CFR Part 550 must be used for determining hours of work for other premium pay entitlements such as holiday, night, or Sunday pay.

Section 5.  Management Responsibility for Scheduling Work

1. Managers are responsible for scheduling the work of employees to accomplish the mission of the Agency. FAA Order 3600.6, Workweeks and Hours of Duty, provides a general description of the basic workweek as Monday through Friday with working hours that are the same each day. However, the law and regulations (5 U.S.C. Chapter 61 and 5 CFR 610.111) governing the establishment of the basic 40-hour workweek provide for exceptions to the basic workweek if the Agency would be seriously handicapped in carrying out its functions or costs would be substantially increased. 

2. This flexibility allows management to exercise its responsibility to meet operating requirements and provide maximum efficiency at minimal cost. FAA Order 3600.6 states that when the work to be performed requires that the specific days and/or hours of a day of an administrative workweek differ from those required in the current administrative workweek, the employee's regularly scheduled administrative workweek shall be rescheduled to correspond with the new specific days and hours. Management must not change tours of duty arbitrarily. Employees must be notified of the change at least one week in advance, insofar as possible.

3. When employees are authorized to travel by POV to training, e.g., Oklahoma City, and the travel is considered advantageous to the government, managers must ensure that employees are afforded adequate regular duty time and are aware of the requirement to travel only during normal work hours.

	Example 5-1: Management has requested volunteers to cover an air show scheduled over a weekend four weeks away. The work schedule of the employees who volunteer will be changed so that the weekend is included as a part of their non-overtime, regularly scheduled workweek. 


	Example 5-2: Frank, an aviation safety inspector, was scheduled to provide a presentation to a user group from 1900 to 2000 on a Wednesday evening. The evening work was scheduled in advance as part of Frank’s basic, non-overtime workweek. On Monday, Frank was called out of town to address urgent family business. The supervisor asked another inspector, Freta, to do the presentation in Frank’s absence. Freta’s work schedule for the week was Monday through Friday, 0800 to 1630. The circumstances do not permit the supervisor to change Freta’s schedule in advance of the administrative workweek. As a result, Freta will earn overtime Wednesday evening when she substitutes for Frank.


4. The right to assign work is a protected management right under the Labor-Management Relations Statute. This right has been interpreted to include when the work will be performed. However, management must ensure that it meets its statutory obligations with regard to impact and implementation bargaining if it develops new work schedules.

Section 6. Overtime Definitions

1. Overtime
a. FLSA Nonexempt: PRIB #006 defines overtime as hours of work in excess of 40 hours in an administrative workweek, 80 hours in a pay period, or hours in excess of a full-time employee’s scheduled tour of duty.  For employees on an alternative work schedule, overtime is defined as hours officially ordered and worked in excess of their scheduled workday.  It is important to recognize the distinction between “credit hours, ”  which are excess hours worked voluntarily at an employee’s option, and overtime hours. If a supervisor requires an employee to work beyond his/her scheduled hours, the hours worked are compensable as overtime. In determining hours of work for overtime, paid absence is included when counting hours of work. 

	Example 6-1: An employee works an administrative work schedule of five eight-hour days each week. During one week, two hours of overtime are worked each day. The overtime entitlement is 10 hours. If the employee took one day of annual leave and worked two hours of overtime for the four days, the overtime entitlement is eight hours.




b. First 40-Hour Employee: Employees assigned to a first 40 tour of duty will be eligible for overtime for work performed in excess of the first 40 hours worked within a workweek.

c. FLSA Exempt: The guidance and example shown above for FLSA nonexempt apply to FLSA exempt employees.  However, for FLSA exempt employees, overtime must be officially ordered and approved before being worked.

2. Regularly Scheduled Overtime

a. FLSA Nonexempt: Regularly scheduled overtime is overtime that is scheduled before the start of the administrative workweek. The administrative workweek begins at 0001 hours on Sunday. 

b. Overtime is also considered regularly scheduled if the supervisor knew in advance or should have known in advance of the administrative workweek that the overtime work would be required. 

c. Regularly scheduled overtime must be compensated as paid overtime. The exception is that employees who are on a flexible work schedule (e.g. “flexitime,” “flexitour” or “maxiflex”) may elect compensatory time in lieu of paid overtime regardless of whether the overtime worked was regular or irregular.  A first 40 hour schedule or a compressed work schedule (4/10 or 5-4/9) is not a flexible work schedule and employees must be paid for regularly scheduled overtime. (For further information on compensatory time, see Section 15.)

	Example 6-2: Employee has a Monday through Friday work schedule, 0600 to 1430. On Friday, the end of the workweek, the supervisor revises the employee’s work schedule and schedules overtime for the upcoming Thursday from 1430 to 1600. This overtime is “regularly scheduled overtime” because it was scheduled before the start of the upcoming workweek, Sunday at 0001 hours.




d. FLSA Exempt: Guidance shown above for FLSA nonexempt applies to FLSA exempt employees.

3. Irregular or Occasional Overtime

a. FLSA Nonexempt: Irregular or occasional overtime is defined as overtime work that was not scheduled before the start of the administrative workweek. The administrative workweek begins on Sunday at 0001 hours. 
	Example 6-3: Employee has a Tuesday through Saturday work schedule, 0600 to 1430. On Monday morning, the supervisor revises the employee's work schedule in order to complete an emergency project. On Tuesday, the supervisor advises the employee that overtime has been scheduled for Wednesday from 1430 to 1600. This overtime work meets the definition of irregular or occasional overtime since it was scheduled after the start of the administrative workweek.




b. FLSA Exempt: Guidance and example shown above for FLSA nonexempt applies to exempt employees.
4. Suffered or Permitted Overtime: The time during which a nonexempt employee is suffered or permitted to work is hours of duty and is compensable as overtime. If the employee voluntarily undertakes work, and the supervisor knows or has reason to believe that the work is being performed and does not stop it, the work is compensable and must be paid as overtime work. Typical cases of suffered and permitted overtime work include employees working through the lunch break, on a regular day off, or after normal duty hours.
a. Under FLSA, an employee must be paid for work that is:

i) performed for the benefit of the agency, and

ii) the supervisor knows or has reason to believe the work is being performed, and

iii) the supervisor has not taken steps to prevent the employee from working.

	Example 6-4: A nonexempt inspector on a regularly scheduled shift from 0800 to 1630 has completed a major accident investigation requiring the write-up of findings. The employee is working in the office at 1900.  The supervisor stops to say good night to the inspector; they discuss the investigation and report writing. The supervisor then says good night and “don’t work too late” or “just work a few hours.” Though the overtime work was not officially ordered or approved, the work is compensable as overtime since the supervisor took no action to prevent the employee from working. 




b. FLSA Exempt:  The concept of “suffered and permitted” overtime does not apply to FLSA exempt employees.

5. Callback Overtime

a. FLSA Nonexempt: Callback overtime pay is provided to an employee for the inconvenience of being called back to his/her place of employment to perform “unscheduled duty” and is paid at a minimum of two hours of overtime pay or compensatory time.

b. Callback overtime is paid when an employee is required to return to his/her place of employment or travel directly to a temporary duty site for unscheduled duty:

i) On a regular workday before or after his regularly scheduled tour of duty. If the work is continuous with the employee's scheduled hours of work, then it is not callback.
ii) Outside the scheduled hours of his regular tour on a holiday; or

iii) On one of his/her scheduled non-workdays.

	Example 6-5:  An employee whose tour of duty is 0600 to 1430 is called in at 0500. The employee is not eligible for “callback” overtime payment because the overtime hours are continuous with the scheduled tour of duty. The employee would receive one hour of overtime.




c. If an employee is required to perform overtime work during non-duty hours and the work is performed without leaving the employee’s site, such as at a residence, overtime is paid for actual time worked. The two-hour minimum does not apply.

d. Overtime that is scheduled in advance of the administrative workweek is “scheduled” overtime work and is not covered by the two-hour minimum pay requirements for call-back duty.

	Example 6-6: An inspector is called to an accident site after hours at 2200.  Upon arriving there is already a full contingent of officials to investigate so after a half hour of work, the inspector is released to return home.  The inspector is entitled to be paid two hours of callback overtime.




	Example 6-7: An inspector is called to an accident site after hours at 2200.  The inspector works 2 ½ hours.  The inspector is entitled to be paid 2 ½ hours, the time actually worked.




	Example 6-8: Inspector on a regular day off receives a call at home from the Regional Operations Center at 1300 for some information about an aircraft involved in an aircraft accident. After 20 minutes, the phone call is concluded. The inspector is entitled to 20 minutes of overtime. The two-hour call back overtime rule is not applicable since the inspector did not leave the residence and report to the accident site.




e. FLSA Exempt: Definition and examples shown above for FLSA nonexempt apply to exempt employees.
Section 7.  Travel Time as Hours of Work 

Note:  Apply this section in conjunction with the guidance in sections 8 through 12.

1. Authorized travel during regular working hours is considered hours of work for both FLSA-nonexempt and exempt employees.

2. Authorized travel outside of regular working hours away from the official duty station may be considered hours of work depending upon the circumstances of the travel.  To be considered hours of work and therefore compensable as overtime, travel must meet at least one of the criteria under Title 5 CFR, Part 550 (5 CFR 550.112) or the FLSA criteria found at Title 5 CFR Part 551 (5 CFR 551.422).  FLSA-exempt employees are covered by the Part 550 criteria.  FLSA-nonexempt employees are covered by the criteria of both Part 550 and Part 551.  
3. For both FLSA-exempt and FLSA-nonexempt employees, time spent traveling outside of regular working hours is considered hours of work if the travel: 

a. involves the performance of work while traveling.  Generally this condition means work that can be performed only while traveling (e.g., a flight inspector checking air navigational facilities, a pilot flying an airplane).  However, when an agency requires an employee to perform work while traveling, the time spent performing the work is work even though it is the kind of work that would ordinarily be performed at the employee’s place of business. In this latter situation, the criteria used to determine whether the work was overtime work is that which is used to determine whether overtime work is officially ordered or approved. (Comptroller General Decision B-178458). The traveler is paid only for the actual time worked.

OR

b. is incident to travel involving performance of work.  This travel is part of a “deadhead” trip, i.e., either travel to a destination away from the official duty station to board a means of transportation upon which the employee will perform work while traveling, or travel returning to the official duty station when work was performed while traveling to a destination.  

OR

c. is performed under arduous and unusual conditions, such as on foot, horseback, or in the back of a truck over rugged terrain or in severe or hazardous weather conditions. Travel by automobile or truck over a hard surfaced road when no unusually adverse conditions are encountered, or travel by rail, would not constitute travel under arduous conditions. Whether travel is performed during day or night, or the distance traveled, is not a consideration in determining whether travel is performed under arduous conditions.

OR

d. results from an event that could not be scheduled or controlled administratively by the agency.  Travel time outside the regularly scheduled workweek and away from the official duty station is hours of work when the travel results from an “emergent circumstance” (emergency), or an event that could not be scheduled or controlled administratively.  The phrase in law, “could not be scheduled or controlled administratively” refers to the ability of an Executive agency to schedule or control the event that required travel.  Agency is understood to mean a single, several, or any Executive agency, not simply the traveler's employing agency.  

i) When a private institution conducts training not solely for the benefit of the government, it is an event that cannot be scheduled or controlled administratively.  The time spent in traveling to attend the training is considered hours of duty when travel is required outside the regularly scheduled workweek. 

ii) Training conducted by a private institution is considered to be for the benefit of the government whenever the course is conducted as a result of a government contract.  It is assumed that the government can control the scheduling of the course, so the course is an event under the administrative control of the government.  The time spent in traveling to or returning from the course is not hours of work.

	Example 7-1: A truck driver travels to a destination to pick up a truck and drive it to another destination.  Regardless of his/her FLSA exemption status, the employee is in paid status for the travel time that involved the performance of work while traveling (i.e. driving the truck), and for the time spent in traveling to or from the deadhead destination.




4. These additional criteria apply only to FLSA nonexempt employees.  Time spent in authorized travel outside regular working hours is considered hours of work under FLSA depending upon the type of travel involved. In general, authorized travel time outside regular working hours is hours of work under FLSA if an employee: 
a. performs work while traveling (including travel as a driver of a vehicle); 

b. travels as a passenger to a temporary duty station and returns the same day; or

c. travels as a passenger on non-work days during hours which correspond to his/her regular working hours.  

	Example 7-2: A training course is scheduled by the FAA to begin at 0900 Monday at the Aeronautical Center.  The course will be attended by FAA employees and employees of the Air Force. The course begins on Monday morning and the attendees are traveling outside the regularly scheduled workweek to begin training on Monday morning.  FLSA-exempt attendees will not be in a paid status while traveling to or from the training because the course was within the administrative control of the Agency. The travel time is not hours of duty under the 5 CFR Part 550 regulations.

FLSA-nonexempt employees will be paid for the travel time on Sunday that takes place during the hours corresponding to their normal duty hours.

“Corresponding hours” on non-workdays are the hours that correspond to an employee’s regular working hours on regular workdays.


	Example 7-3: An FLSA nonexempt inspector works a regularly scheduled shift Monday through Friday from 0800 to 1630 with a half-hour lunch period.  On Saturday morning the employee is called to travel to another town on an emergency basis.  He departs from his home at 0400 by taxi for a two hour ride to the airport and departs at 0700 by common carrier.  He arrives at the destination airport at 1000.  He then works from 1000 to 1630 on Saturday.  He stays overnight and continues to work there through the workweek.

Even though the hours traveling as a passenger from 0400 to 0800 do not correspond to the inspector’s normal work hours, all the hours of travel on Saturday are considered hours of work because the event that required the travel was an emergency, and therefore outside the administrative control of the agency. 




	Example 7-4: An FLSA nonexempt employee is ordered to proceed immediately to an accident site located outside the limits of her official duty station.  She departs for the accident site at 0700 on her RDO.  During the course of the accident investigation, but after the initial phase of the investigation, she is ordered to proceed to another location to participate in a meeting. 
Since the accident is considered an “emergency,” i.e., beyond the administrative control of the government, the entire time spent traveling from home to the temporary duty location and return is considered hours worked provided her travel time to the temporary duty location is in excess of her normal home to duty station commute.  (See table 1, note 3)

The second travel performed after the initial phase of the investigation, but in connection with the investigation, is hours of work if the travel is outside normal duty hours. (See table 5B, note 1)




5. Detailed guidance on the FLSA criteria for determining whether travel time outside normal duty hours is considered hours of work under FLSA is provided in Sections 8 through 11.  These sections are organized by general travel situation, and include travel:

a. from home to work (and work to home);

b. within the limits of the employee’s official duty station;

c. away from the official duty station and the travel involves the performance of work while traveling (including travel as a driver of a vehicle); and

d. away from the official duty station as a passenger in a public or private conveyance.  

6. A further consideration in determining hours worked for travel as a passenger is whether the employee (1) travels to and returns from a temporary duty station during the same day, or (2) whether the employee remains overnight at the temporary duty station.

Section 8.  Home to Work Travel  Under FLSA 

1. Whether travel occurs within or outside the limits of the official duty station is important to determinine an employee’s overtime status while traveling, as well as for determining entitlement to TDY allowances. The FAA has defined the “official duty station” as the corporate limits of the city or town in which the employee or facility is located.  FAA has further refined the definition by designating a mileage radius around the employee’s post of duty as the official duty station.  The designated radius varies from region to region.  (The designated radius for regions and centers may be obtained from the servicing Accounting Office.)  For purposes of determining travel time entitlements, only one “official duty station” is allowed.  

2. As a general rule, an employee's home to work travel to his/her normal duty location, or to a job site within the limits of the official duty station, is not considered hours of work.  For example, if an employee travels directly from his/her home to a job site located within the official duty station instead of reporting to his/her normal duty location, this is considered normal home to work travel and is not compensable. However, there are certain situations where an employee may perform an activity as a requirement of his/her employing agency while traveling from home to work that could result in such travel time being considered hours worked (see Table 1 for examples of home to work travel as hours of work under FLSA).

3. Home to Work Travel at a Temporary Duty Station: The principle that an employee shall not be compensated for normal home to work travel also applies to the commuting time while assigned to a temporary duty station overnight. The employee's temporary duty station is considered the equivalent of the official duty station during the period of the temporary duty assignment. Therefore, the time spent commuting from temporary lodgings to the temporary duty station or to a job site within the limits of the temporary duty station shall be considered home to work travel, and, as such, it shall not be considered working time under the FLSA (unless it meets one of the specific conditions identified in Table 1).

If an employee, for personal reasons, does not use temporary lodgings provided at a temporary duty station and commutes daily from his/her home (or from temporary lodgings other than those specified at the temporary duty station), the daily home to work travel (commuting time) is not hours of work under the FLSA. However, in such a case the employee's travel time in excess of normal home to work travel to the temporary duty station on the first day of the temporary duty assignment, and from the temporary duty station to his/her home on the last day of temporary duty assignment, is considered hours worked under the FLSA.

4. Home to Work Travel While Driving a Passenger Vehicle:  If an employee drives a passenger vehicle outside regular working hours (including outside corresponding hours on a non-workday) directly from his/her home to a temporary duty station outside the limits of the official duty station, the only period counted as hours of work is the time spent driving in excess of normal home to work travel (Table 5A, Section 10). This deduction of normal home to work travel is also appropriate when a driver of a passenger vehicle picks up and drives another employee or group of employees directly to a temporary duty station, provided the driver was not specifically required to do so by the employing agency. On the other hand, if the employee drives from his/her home directly to temporary lodgings at the temporary duty station outside the limits of the official duty station (or between lodgings at one temporary duty station and another temporary duty station) this is not considered home to work travel and cannot be deducted from compensable travel time (Table 5A, Section 10). 

	Example 8-1: An FLSA nonexempt inspector takes a government vehicle home so that he will not have to drive to the office to pick one up the next morning in preparation for visit to an operator located outside the limits of the official duty station. The time spent driving the government vehicle home would not be considered hours of work because the Agency did not require the employee to take the government vehicle to respond to emergency calls or transport other employees. The time spent traveling to the temporary duty station the next day which is excess of the inspector’s normal home to work travel would be considered as hours worked. 




	Example 8-2: A nonexempt employee works a regular shift from 0800 to 1630 with a half-hour lunch break.  The employee is required to work at a location just outside the limits of the official duty station for four days, same hours as her regular shift.  During the assignment, she is lodged at her home and uses her personal automobile to drive to the temporary work location each day and return home each night. The driving time from her home to the temporary work location is one hour.  The normal driving time from her home to her official duty station is one-half hour.

Under the FLSA, the situation is considered as a series of one-day assignments away from the official duty station.  The creditable hours under FLSA will be the actual hours of travel (one hour) minus her normal home to work travel time (one-half hour), or one-half hour for each trip to the temporary work location.  The employee is also credited with a half-hour for each return trip to her home.




	Example 8-3:  A second nonexempt employee travels as a passenger with the employee of the previous example.  He is picked up at his home and driven directly to the temporary duty station.  His normal travel to work is one-half hour.  He lives near the driver’s home, so travel time to the temporary location is one hour.

For FLSA purposes the situation is considered as a series of one-day assignments away from the official duty station. The employee’s travel as a passenger is creditable as hours worked, excluding normal home to work travel time.




	Example 8-4: The Agency requires an inspector to drive a government vehicle home so that he can respond to emergency calls during the weekend. The time spent driving the government vehicle home from the normal duty location is considered hours of work (because the Agency required the employee to use the government car.) During the weekend, the employee is contacted to respond to an aircraft accident site outside of the limits of the official duty station. Because it is an emergency situation, and the time spent driving is in excess of the employee’s normal home to work commute, the entire time spent driving is considered as hours worked.




Table 1.  Home to Work Travel as Hours of Work Under FLSA

	Kind of Travel Involved
	Is travel time hours of  work?

	Home to Work - Normal Situation


	

	Normal home to work (work to home) travel


	No

	Employee drives a Government vehicle home (as a requirement of the 

employing agency) to respond to emergency calls immediately from his/her home.
	Yes (See Note 1)


	Kind of Travel Involved
	Is travel time hours of  work?

	Employee drives a Government vehicle home (as a requirement of the 

employing agency) to transport other employees home to work (or job site).


	Yes (See Note 1)

	Employee reports at a designated meeting place and is transported (as a 

passenger) by Government vehicle to a job site.


	No

	Employee reports at a designated meeting place and drives a vehicle (as a requirement of the employing agency) to transport other employees or equipment to a job site. 


	Yes (See Note 2)


	Kind of Travel Involved
	Is travel time hours of  work?

	Employee reports at a designated meeting place (receives instructions, 

performs other work, or picks up and carries tools) and is transported (as a  passenger) by Government vehicle to a job site.
	Yes (See Note 2)

	Home to Work - Emergency Situation
	

	Employee (at home) receives an emergency call outside regular working hours to return (travel) to normal duty location (or another job site within the limits of the official duty station).


	No

	Employee (at home) receives an emergency call outside regular working hours to travel to a temporary duty station (outside the limits of the official duty station) and the distance traveled is greater than normal home to work travel.


	Yes (See Note 3)


Notes:

1. All time spent driving the vehicle home to work (work to home) is hours worked.

2. The travel from home to the designated meeting place (and return) is normal home to work travel. However, the performance of work or other activity which is an integral part of the employee's job (e.g., picking up tools or receiving instructions) at the designated meeting place constitutes the commencement of the employee's workday. All subsequent travel (to a job site and return) is hours worked.

3. In emergency situations: If the distance to the temporary duty location (outside the limits of the official duty station) is in excess of the distance from the employee's home to normal duty location, the entire time spent traveling from the employee's home to the temporary duty location and return is hours worked. Conversely, if the distance to the temporary duty location is equal to or less than the distance from the employee's home to normal duty location, the time spent traveling to the temporary duty location and return is not hours worked.

Section 9.  Travel Within the Limits of the Official 

Duty Station Under FLSA 
Time spent by an employee in authorized travel as part of a job assignment during the workday (either as a driver of a vehicle or as a passenger in the vehicle) is considered travel that is all in the day's work and, as such, is counted as hours worked.  Furthermore, time spent traveling by an employee within the limits of the official duty station before or after regular working hours which is directly associated with the performance of a given job assignment and serves to extend the employee's regular tour of duty is also considered hours worked. Normal home to work (work to home) travel and bona fide meal periods are not included in hours worked.  

Table 2. Travel within the Limits of the Official Duty Station as Hours of Work under FLSA  (See Note 1)

	Kind of Travel Involved
	Is Travel Time Hours of Work?   (See Note 2)

	
	During regular working hours


	Outside regular working hours (See Note 3)

	From home directly to job site* before regular working hours


	Not applicable
	No (See Note 4)

	From normal duty location to job site


	Yes
	Yes

	From job site to job site


	Yes
	Yes

	From job site to normal duty location
	Yes
	Yes

	From job site directly to home after regular working hours
	Not applicable
	No (See Note 4)


*For purposes of this table, the term “job site” means duty location within the limits of the official duty station other than the employee's normal duty location.

Notes: 

1. These rules apply to travel either as a driver of a vehicle or as a passenger in a vehicle within the limits of the official duty station during the same day.

2. Normal home to work (work to home) travel and bona fide meal periods are not included in hours worked.

3. For travel time outside regular working hours to be compensable under this basic principle, the time spent traveling must be continuous with and serve to extend the employee's regular tour of duty.

4. Travel from home directly to a job site within the limits of the official duty station is viewed as normal home to work travel. The same applies for travel from a job site directly to the employee's home after regular working hours.

	Example 9-1:  Two nonexempt employees are required to attend a meeting during duty hours in the city where they work.  They each work a regularly scheduled shift Monday through Friday 0800 to 1630 with a 30-minute lunch break. They drive together from the office to the meeting, a 30-minute trip, which begins at 1400.  The meeting continues until 1730, an hour beyond the end of their scheduled workday, after which they drive back to their office together.  The employees earn overtime pay for the hour at the meeting beyond their normal work schedule. They also are in a paid status for the 30 minute drive from the meeting to the office.

Under FLSA, time spent traveling by a nonexempt employee within the limits of the official duty station before or after regular working hours which is directly associated with the performance of a given job assignment and serves to extend the employee's regular tour of duty is considered overtime work.  This rule applies to both driver and passenger.  (If the employees drive directly home from the meeting, the travel is considered normal work to home travel and is not compensable as overtime.)




Section 10.  Travel Away from the Official Duty Station 

Involving the Performance of Work Under FLSA

(Including Driving a Passenger Vehicle)

1. Work Performed while Traveling:  Any work that an employee is required to perform while traveling shall be counted as hours worked.  An employee authorized by management to drive a vehicle, pilot an aircraft, or pilot a boat to a given destination is working while traveling and shall have such travel time counted as hours worked.  An employee required to ride on such trips to assist in the operation of the conveyance is working while riding and shall have such time spent traveling similarly counted as hours worked.  Furthermore, any other employee required to perform work while traveling shall have the time spent traveling counted as hours worked.  Bona fide meal periods are deducted from hours worked.  Under certain conditions, sleeping periods or periods when an employee is relieved from duty are not included in hours worked.

2. Sleeping/relief periods:  When an employee is required to be on duty (traveling continuously) for 24 hours or more, authorized sleeping periods of not more than eight hours may be deducted from hours worked, provided adequate sleeping facilities are furnished and the employee can usually enjoy an uninterrupted period of sleep.  However, if the sleeping period is interrupted by a call to duty, the interruption must be counted as hours worked and if the employee cannot get at least five hours' sleep during the sleeping period, the entire time is working time. When an employee is completely relieved from duty for a period long enough to enable the employee to use the time effectively for his/her own purposes, this off-duty period is not hours worked. 

	Example 10-1: A driver of an automobile terminates his/her travel at 1800 to obtain lodgings for the night and commences his/her travel at 0800 the next morning.  The hours between 1800 and 0800 are not hours of work.




Table 3. Work Performed While Traveling Away from the Official Duty Station as Hours of Work under FLSA 

	Kind of Travel Involved


	Is travel time hours of work? (See Note 1)

	Driver of an automobile, truck, bus, or other vehicle


	Yes

	Pilot of an airplane, helicopter, or other aircraft


	Yes

	Pilot of a boat, barge, or other vessel (not subject to the seaman exemption)


	Yes

	Assistant driver or crew member assisting in the operation of a vehicle, 

aircraft, or boat


	Yes

	Passenger riding in a vehicle (not otherwise entitled to hours worked for 

travel as a passenger)


	No (See Note 2)

	Any other employee required to perform work while traveling; e.g.,

 - Courier carrying classified documents

 - Guard escorting a prisoner

 - Security specialist guarding classified or valuable equipment in transit
	Yes


Notes:

1. Bona fide meal periods are deducted from hours worked. Under certain conditions sleeping periods OR periods when an employee is relieved from duty are not included in hours worked.

2. If a passenger shares the driving of a vehicle with the driver, each is considered to be performing work while traveling only for that portion of the trip during which he/she is actually driving the vehicle.

Table 4. Travel as a Driver on a One-Day Assignment (to and return from a temporary duty station during the same day).

	If an employee drives vehicle:(See Note 1)
	and, if
	Is the travel time outside 

regular working hours 

hours of work? (See Note 2)

	From home directly to TDY 

station/job site


	the job site is located within the 

limits of the official duty station 

the TDY station is located outside the limits of the official duty station
	No 

Yes (See Note 3)

	From a TDY station job site

directly to his/her home
	the job site is located within the

limits of the official duty station

the TDY station is located outside the limits of the official duty station


	No 

Yes (See Note 3)


Table 5A. Travel to the First Temporary Duty Station (and Return from the Last Temporary Duty Station) (See Note 1)

	If an employee drives a vehicle: (See Note 1)
	Is the travel time outside regular working hours of work? (See Note 2)

	From home directly to a TDY station


	Yes (See Note 3)

	From home directly to temporary lodgings


	Yes

	From temporary lodgings to TDY station (or return)


	No

	From TDY station directly to his/her home


	Yes (See Note 3)

	From temporary lodgings directly to his/her home
	Yes


Table 5B. Travel to a Second (or Subsequent) Temporary Duty Station(s)

	If an employee drives a vehicle (See Note 1)
	and if the second TDY 

station is located:
	and if the employee:
	Is the travel time 

outside regular hours hours of work? (See Note 2)

	From first temporary

lodgings to second TDY

station/job site
	within limits of first 

TDY station

outside limits of first

TDY station


	Returns to the first TDY

station same day

Remains overnight at the second TDY station
	No 

Yes (See Notes 4 and 5) 

Yes (See Notes 4 and 6)

	From first temporary 

lodgings to second 

temporary lodgings
	within limits of first 

TDY station

outside limits of first 

TDY station


	NA 

Remains overnight at 

second TDY station
	No 

Yes

	From first TDY station to second temporary lodgings
	within limits of first 

TDY station 

outside limits of first

TDY station
	NA 

Remains overnight at 

second TDY station
	No 

Yes (See Note 4)


Notes:

1. In contrast to home to work situations, it should be noted that if an employee drives a vehicle from his/her official duty station directly to a TDY station (or from the first TDY station directly to a subsequent TDY station), the travel is hours worked regardless of whether the TDY station (job site) is located within or outside the limits of the official duty station. The same rule applies for the return trip.

2. All travel time as a driver of a vehicle during regular hours is hours worked.

3. The employee shall be compensated for the time spent driving which is in excess of normal home to work travel. (Note: This deduction of normal home to work travel from the total travel time involved is appropriate only when the home to work portion of the travel is performed outside regular working hours, which also means outside corresponding hours on non-work days.)

4. The employee shall be compensated for the time spent driving which is in excess of normal commuting time at the first temporary duty station (i.e., travel time in excess of normal travel from first temporary lodgings to the first temporary duty station).

5. The excess travel time to the employee's temporary lodgings on the return trip is also hours worked.

6. If the employee for personal reasons does not use temporary lodgings provided at the second temporary duty station, the daily commuting time on the second day (and subsequent days) is not compensable hours worked.

	Example 10-2:  An FLSA nonexempt employee works a regularly scheduled shift from Sunday through Thursday from 0800 to 1600.  He is required to work at a temporary location outside the official duty station on Thursday and Friday.  He drives from his regular duty station at 1300 Wednesday and arrives at the TDY location at 1600.  He works there from 0800 to 1600 on Thursday and Friday.  After work on Friday, he drives to his official duty station from 1600 to 1900 on Friday.  

Under the FLSA, the travel outside of duty hours from his duty station to and from the TDY location is hours of work.


Section 11.  Travel Away from the Official Duty Station 

As a Passenger Under FLSA

1. Travel as a Passenger on a One-Day Assignment:  Travel as a passenger to and returning from a temporary duty station outside the limits of the official duty station during the same day is viewed as a part of the employee's principal duties for that particular day. The time spent in authorized travel as a passenger (by common carrier or by automobile) during the one-day assignment is considered working time. Bona fide meal periods are deducted from hours worked.  (Normal home to work/work to home travel, and time spent waiting at a common carrier terminal in excess of normal waiting time which occur outside regular working hours, are not included in hours worked.) 

Table 6. Travel as a Passenger on a One-day Assignment away from the Official Duty Station as Hours of Work under FLSA (See Note 1)

	Kind of travel involved
	Is travel time outside regular working hours of work? (See Note 2)



	Travel by Common Carrier


	

	Travel time from home to common carrier terminal


	No (See Note 3)

	Normal waiting time at the terminal prior to 

scheduled departure time of the common carrier


	Yes (See Note 4)

	Travel time from scheduled departure time from the terminal to arrival time at the terminal at point of destination.


	Yes

	Usual waiting time which interrupts travel 


	Yes (See Note 5)

	Travel time from terminal at point of destination 

to temporary duty station*


	Yes




	Kind of travel involved
	Is travel time outside regular working hours of work? (See Note 2)



	Travel by Automobile
	

	Travel time from official duty station to temporary  duty station
	Yes

	Travel time from home directly to temporary duty station
	Yes (See Note 6)


*For purposes of this table, the term “temporary duty station” means a duty station outside the limits of the employee's official duty station.

Notes:

1. All travel time during regular working hours (excluding bona fide meal periods) is hours worked.

2. Bona fide meal periods are deducted from hours worked.

3. Since, except for the one-day assignment, the employee would have had to report to his/her normal duty location, the travel time between the employee's home and the common carrier terminal is not included in hours worked. However, if (1) the common carrier terminal is located outside the limits of the official duty station and (2) the employee's travel time from home to common carrier terminal is in excess of normal home to work travel, the employee shall be credited with the excess travel time as hours worked.

4. Normal waiting time at the terminal from designated pre-departure time until scheduled departure time of the common carrier is hours worked. Any waiting time in excess of normal waiting time is not hours worked. However, the “normal waiting time” may be extended a reasonable amount to account for unusual travel conditions as inclement weather and heavy holiday traffic. Comptroller General decisions have allowed “reasonable” extensions of waiting time up to a maximum of three hours. (CG B-163654)

5. When an employee travels to an intervening common carrier terminal and has to wait for a connecting flight to continue traveling to a temporary duty station, the usual waiting time at the intervening common carrier terminal is normal waiting time and is hours worked.

6. The employee shall be credited with the lesser of (1) the actual hours worked for the time spent traveling to the temporary duty station (excluding normal home to work travel), or (2) the estimated hours worked for such travel had the employee traveled directly from official duty station to the temporary duty station.

	Example 11-1:  A nonexempt employee works a regularly scheduled shift from 0900 to 1730 Monday through Friday, with a half-hour lunch break.   

On Monday, the employee is required to attend a meeting at a field facility away from her official duty station.  In order to arrive at the meeting at 1030, she leaves her home at 0600, arriving at the terminal, which is outside the limits of her duty station, at 0730.  Her flight leaves at 0830, arrives at the destination terminal at 0930, and she reaches her temporary duty location at 1000.

The employee works at the TDY location from 1000 to 1730 with a half hour off for lunch, travels to the airport to check in at 1800, departs at 1830, arrives at the air terminal at her regular duty location at 1930, and arrives home at 2100.  

Under the FLSA, the normal waiting time prior to departure, the flight time, and the travel from the destination terminal to the facility are hours of work under FLSA and are compensable as overtime when they occur outside her regular work schedule. In this example the departure terminal is outside the limits of the duty station, so the employee’s home to work/work to home travel time in excess of normal home to work travel time is considered hours worked.

The return trip is treated similarly.  On leaving the facility at 1730, all of the travel time to arrival at her home common carrier terminal is considered hours of work.  Travel from the airport to her residence which is in excess of normal home to work travel time is considered hours worked.


2. Travel as a Passenger that Keeps an Employee Away from the Official Duty Station Overnight: 
a. When an employee performs authorized travel as a passenger to a temporary duty station outside the limits of the official duty station and, as a result of such travel, is required to remain at the temporary duty station overnight (i.e., the employee is required to secure lodgings at the temporary duty station for one night or more), such travel is considered to be travel that keeps an employee away from official duty station overnight.  An employee who performs such travel during regular working hours on regular workdays is substituting travel for other duties during these hours and the time spent traveling is hours worked.  

b. The same principle applies to such travel as a passenger during corresponding hours on non-work days (hours which correspond to an employee's regular working hours on regular workdays).  However, time spent traveling as a passenger that occurs outside regular working hours (and outside corresponding hours on non-work days) is not considered hours of work if the travel keeps the employee away from the official duty station overnight and the employee performs no work while traveling.  

c. Bona fide meal periods are deducted from hours worked. Furthermore, time spent waiting at a common carrier terminal in excess of normal waiting time which occurs during corresponding hours on non-work days is not included in hours worked.  (See Section 12 for the definition of normal waiting time.)

	Example 11-2:  A nonexempt employee in Seattle works a regularly scheduled shift Monday through Friday 0800 to 1630.  She is scheduled to attend training in Florida, beginning at 0800 on Monday.  She travels on Sunday.  Her flight departs at 1000.  The airline requires passengers to check in one hour before departure, and the trip to the airport takes approximately one hour, so she leaves her home at 0800.  She arrives at Daytona Beach at 2000 EST and reaches her lodgings at 2115.

Under the FLSA, the travel from the time the employee leaves her residence at 0800 until 1630 PST or arrival at the TDY location (whichever comes first) is considered hours of work because it is performed during hours corresponding to those of the employee’s regular work hours.  

When travel involves two or more time zones, the time zone from the point of first departure for the workday is used to determine whether the travel occurred during regular working hours or during corresponding hours on non-work days.  1630 PST is converted to 1930 EST.  The travel time from 1930 EST to the time the employee arrives at her lodgings at 2115 EST is not hours of work because it is outside hours corresponding to the employee’s normal work hours.

Beginning at 0800 (start of her regular shift), the time to travel to the airport, normal waiting time, and the flight time until 1630 PST (end of her regular shift) are all considered hours of work.  They are hours of work during the employee's regular shift and therefore are hours of work during the hours corresponding to her regular shift on the RDO.




	Example 11-3:  An employee works a regularly scheduled shift from 0700 to 1600, with one hour for lunch, Monday through Friday.  She is scheduled to attend a three-day work meeting, beginning on Monday at 0730, so is required to travel on Sunday to be at the meeting on time.

She leaves her home at 0700 in order to arrive at the airport by 0730 for a flight departing at 0830.  Her plane arrives at an intermediary airport at 1030, where she makes connection with second flight leaving at 1200.  She arrives at her destination airport at 1345, and at her TDY lodgings at 1500.

Under FLSA, the employee is eligible for overtime pay for travel as a passenger on an overnight assignment away from the official duty station during hours on a non-workday that correspond to her regular working hours.  In this case, travel from her home to the airport is hours of work, i.e., they would be hours of work during her regular shift and therefore are hours of work during the hours corresponding to her regular shift.  “Normal waiting time” at the airport prior to scheduled departure time of flight is hours of work, and “usual waiting time” for the connecting flight enroute to her destination is also hours of work.  She is also in duty status from the airport to her TDY lodgings as her arrival time (1500) is still within hours corresponding to her regular hours, which end at 1600.




Section 12.  Special Situations

1. Normal Waiting Time and Usual Waiting Time at Common Carrier Terminal:  The rules of a common carrier may require an employee to arrive at a common carrier terminal at a designated pre-departure time (e.g., one hour prior to the scheduled departure time of the common carrier). Such waiting time at the common carrier terminal from designated pre-departure time until scheduled departure time of the common carrier is considered normal waiting time and is counted as hours worked. Furthermore, when an employee's travel is interrupted (i.e., the employee travels to an intervening common carrier terminal and has to wait for a connecting flight to continue traveling to a temporary duty station), usual waiting time at the intervening common carrier terminal is considered normal waiting time and is counted as hours worked. “Normal waiting time” may be extended a reasonable amount to account for unusual travel conditions as inclement weather and heavy holiday traffic. Comptroller General decisions have allowed “reasonable” extensions of waiting time up to a maximum of three hours. (CG B-163654)

2. Travel by Mode of Transportation Other Than That Selected by the Employing Agency:  When an employee, for personal reasons (such as an aversion to flying), does not use the mode of transportation selected by the employing agency, the employee shall be credited with the lesser of:
a. that portion of the actual travel time which is to be considered working time under these instructions; or 

b. that portion of the estimated travel time that would have been considered working time under these instructions had the employee used the mode of transportation selected by the employing agency.

	Example 12-1: A nonexempt employee was authorized to travel on a Sunday, via an air carrier to Oklahoma City for training.  For personal reasons, the employee opted to drive.  The estimated time to travel to Oklahoma City, including the normal waiting time at the airport is four hours.  The employee traveled on his RDOs of Saturday and Sunday and spent 10 hours driving.  The employee is entitled to be paid four hours of overtime, the estimated travel time had he traveled via the mode authorized. 




	Example 12-2: A nonexempt employee works a regularly scheduled shift Monday through Friday 0800 to 1630 with a 30-minute lunch break.  He is scheduled to attend an Agency conference that starts on Tuesday at 0800.  Monday is scheduled as a travel day.  Although the supervisor has scheduled him to fly to the conference, he prefers to drive his car, leaving Sunday.  The employee leaves his home at 0800 on Sunday and drives until 1830.  On Monday he drives from 0800 until 1700, when he arrives at the TDY lodging.

The employee is entitled to receive the lesser of (a) the portion of the actual travel time which is considered working time, or (b) the portion of the estimated travel time which would have been considered travel time by the mode of travel selected by the supervisor. In this example, the employee was authorized to travel by air on Monday during normal duty hours.  The employee elected another mode of transportation which took longer. As a result, the employee is not entitled to any additional compensation for the time spent driving on Sunday or Monday. 




3. Travel at a Time Other Than That Selected by the Employing Agency:  Managers are responsible for specifying, within reasonable limits, the time during which an employee will perform authorized travel. To the maximum extent practicable, the travel of an employee away from the official duty station shall be scheduled within the employee's regularly scheduled workweek. When an employee travels at a time other than the time selected by the employing agency or for personal convenience travels by an indirect route or interrupts such travel, the employee shall be credited with the lesser of :
a. that portion of the actual travel time which is to be considered working time under these instructions, or 

b. that portion of the estimated travel time which would have been considered working time under these instructions had the employee traveled at the time and by the route selected by the agency.

4. Travel Which Involves Two or More Time Zones:  When an employee's travel involves two or more time zones, the time zone from point of first departure for the workday shall be used to determine whether the employee performed the travel during regular working hours (or during corresponding hours on non-work days). 
	Example 12-3: If an FLSA nonexempt employee begins travel on Monday in Washington, D.C., with a short stopover in Denver, Colorado, and then travels to Los Angeles, California, later that same day, the Eastern time zone (point of first departure for that workday) is used to determine whether the travel was performed during the employee's regular working hours. If the same employee later returns from Los Angeles, California, to Washington, D.C., on Saturday (a non-work day), the Pacific time zone is used to determine whether the travel was performed by the employee during hours which correspond to his/her regular working hours.




5. Extending Travel over a Weekend (two days):  An employee may not extend travel by two or more days over a weekend to avoid travel on a non-workday.  This prohibition is known as the “2-day per diem” rule (56 Comp Gen 847 and 55 Comp Gen 590).  However, this rule is not applicable where an employee's travel is extended by two or more days, not due to the employee's personal desire, but rather due to the manager's orders based upon an administrative determination that it would be cost effective to extend the employee's travel time in lieu of requiring weekend overtime work (63 Comp Gen 268). 
Section 13.  Changes in FLSA Coverage: Temporary Assignments and the Foreign Exemption

1. Temporary Assignments

a. An FLSA-nonexempt employee temporarily assigned to an exempt position remains nonexempt unless all of the following conditions are met: 

i) the period of temporary work or duties exceeds 30 calendar days; 

ii) the employee's primary duty for the period of temporary work or duties is exempt work or duty; and 

iii) the employee's position (including a position to which the employee is temporarily promoted) is properly classified at the FG-7 level or above (or equivalent level in the FAA Core Compensation system). 

b. If a nonexempt employee temporarily becomes exempt under the conditions described above, the employee must be considered exempt for the entire period of temporary work or duties. If the employee received FLSA overtime pay for work performed during the first 30 calendar days of the temporary work or duties, the agency must recalculate the employee's total pay retroactive to the beginning of that period because the employee was not entitled to the FLSA overtime pay received but may be owed overtime pay under 5 CFR Part 550.

c. Similarly, if an FLSA-exempt employee must temporarily perform work or duties that are not consistent with the primary or grade-controlling duty of the employee's official position description, the employee remains exempt for the entire period of temporary work or duties unless the temporary assignment exceeds 30 calendar days,  the work is nonexempt work or duties, and the employee is at the FG-7 level or above (or equivalent in the Core Compensation system). If an exempt employee temporarily becomes  nonexempt under these conditions, the employee must be considered nonexempt for the entire period of temporary work or duties. If the employee received overtime pay under 5 CFR Part 550 for work performed during the first 30 calendar days of the temporary work or duties, the agency must recalculate the employee's total pay retroactive to the beginning of that period because the employee is not entitled to some or all of the Part 550 overtime pay received, but may be owed FLSA overtime pay. 

d. Managers must ensure that all temporary changes in FLSA exemption status are documented with personnel actions so that affected employees are paid properly.

2. Temporary Assignments in Emergency Situations 
a. The agency may determine that an emergency situation exists that directly threatens human life or safety, serious damage to property, or serious disruption to the operations of an activity, and there is no recourse other than to assign qualified employees to temporarily perform work or duties in connection with the emergency, regardless of the employee’s grade level. During such an emergency, a nonexempt employee remains nonexempt whether the employee performs nonexempt work or exempt work during the emergency; and the status of exempt employees must be determined on a workweek basis. 

b. The exemption status determination of exempt employees will result in the employee’s either remaining exempt or becoming nonexempt for that workweek, as follows: 

i) Employee remains exempt: An exempt employee remains exempt for any workweek in which the employee performs exempt work or duties for 80 percent or more of the work time in a given workweek. 

Employee becomes nonexempt: An exempt employee becomes nonexempt for any workweek in which the employee performs nonexempt work or duties for more than 20 percent of the work time in a given workweek.

3. Foreign Exemption

a. The foreign exemption is a provision of the Fair Labor Standards Act under which the minimum wage, overtime, and child labor provisions do not apply to any employee who spends all hours of work in a given workweek in an exempt area.  If the foreign exemption applies, the employee may be paid for overtime hours under 5 CFR Part 550, or other applicable law or regulation, rather than under the FLSA.

b. Exempt area means any foreign country, or any territory under the jurisdiction of the United States other than the following locations: (1) A State of the United States; (2) The District of Columbia; (3) Puerto Rico; (4) The U.S. Virgin Islands; (5) Outer Continental Shelf Lands as defined in the Outer Continental Shelf Lands Act (67 Stat. 462); (6) American Samoa; (7) Guam; (8) Midway Atoll; (9) Wake Island; (10) Johnston Island; and (11) Palmyra

c. The foreign exemption applies if an employee spends all hours of work in a given workweek in one or more exempt areas regardless of whether the employee is permanently stationed in an exempt area.

d. The foreign exemption does not apply to an employee permanently stationed in an exempt area who spends any hours of work during a workweek in any nonexempt area. For that workweek, the employee is not subject to the foreign exemption, and the agency must determine the exemption status of such an employee as follows: 

i) Same duties. If the duties performed during that workweek are consistent with the primary or grade-controlling duties of the employee's official position description, the agency must designate the employee the same FLSA exemption status as if the employee were permanently stationed in any nonexempt area.

Different duties. If the duties performed during that workweek are not consistent with the primary or grade-controlling duties of the employee's official position description, the agency must designate the employee with the FLSA exemption status appropriate for the duties being performed in the nonexempt area.

ii) Resumption of foreign exemption. When an employee returns to any exempt area from performing any hours of work in any nonexempt area, the employee is not subject to the foreign exemption until the employee spends all hours of a workweek in an exempt area.

	Example 13-1:  A nonexempt Flight Test Pilot works a regular schedule Monday through Friday 0800 to 1630 with a half-hour lunch break.  On Wednesday 1200 PST she departs from Los Angeles to London, arriving at 0600 GMT.  She works Thursday through Saturday, including eleven hours of overtime worked.  She departs London on Sunday at 1000 arriving in Los Angeles at 1300 PST.

The nonexempt employee retains her nonexempt status throughout the week because she did not perform all hours of work in the workweek in an exempt area.  Any hours of overtime worked are, therefore, paid at the FLSA rate.  

During travel, she is in a work status while traveling during her normal work hours (including hours corresponding to her normal work hours on a non-work day).  When travel involves two or more time zones, the time zone from the point of first departure for the workday is used to determine whether the travel occurred during regular working hours or during hours corresponding to the employee's regular work hours.  On the employee’s return from London on Sunday, all travel during hours corresponding to her normal work hours is compensable as overtime (including travel from temporary residence to air terminal, normal waiting time prior to departure, and air travel until 1630 GMT).




	Example 13-2: An FLSA nonexempt inspector works a regular schedule Monday through Friday 0800 to 1630 with a half-hour lunch break.  On Friday evening he departs from Seattle at 1600 hours for London, arriving Saturday at 1100 GMT.  He rests over Saturday and Sunday, and works Monday through Friday, including twelve hours overtime worked.  He departs London on Saturday at 0800, arriving in Seattle at 1000 PST Saturday.  

While in London (an exempt area), the FLSA nonexempt inspector performed all hours of work in the workweek in the exempt area (the Administrative workweek is 0001 Sunday through 2400 Saturday).  Therefore, the employee is FLSA exempt for that workweek. All overtime worked by the employee during the workweek is paid at the Title 5 rate. The return travel on Saturday is within the exempt workweek. Therefore, for this trip, the employee does not receive overtime pay for travel during the hours corresponding to his normal work hours, as this is an FLSA travel criterion.




	Example 13-3: An FLSA nonexempt inspector works a regular schedule Monday through Friday 0900 to 1730 with a half-hour lunch break.  She departs from Boston at 1000 on Sunday to work in Spain.  Throughout the week until the middle of the following week, she attends meetings and performs inspections.  She departs Madrid Wednesday morning for Boston.  

The exempt employee did not perform all hours of work in a workweek in an exempt area during either of the nearly two weeks she was in Spain.   Her travel from Boston on Sunday was performed, in part, during hours corresponding to her normal work hours, and are therefore considered hours of work.  These work hours were performed during her first administrative workweek in Spain.  During her second workweek, she returned to a nonexempt area in the middle of the week.



	Example 13-4: A nonexempt Flight Test Pilot works a regular schedule Monday through Friday 1700 to 1530 with a half-hour lunch break.  He flies from Seattle to Orly, France on Sunday at 0800.  During the workweek and into the following week, he attends meetings or flies flight tests.  On Thursday of the second week he takes three days of annual leave and returns to Seattle on Tuesday of the following week.

The exempt employee did not perform all hours of work in a workweek in an exempt area during the first week in France.  The Seattle departure flight included travel time during  hours corresponding to his normal work hours and are considered nonexempt hours of work during the first administrative workweek.  The second week the employee worked only through Wednesday.  However, the annual leave retained him in a pay status through the remainder of the workweek.  During that week the foreign exemption applies, as the employee performed all hours of work or was in a paid leave status in a workweek in an exempt area.




Section 14. Overtime Computations

1. Overtime is paid in one-minute increments for both FLSA exempt and nonexempt employees.

a. FLSA Nonexempt: The overtime rate is paid at one times the employee’s basic hourly rate plus one-half times the employee's hourly regular rate of pay. The “regular rate” of pay includes additional pay such as night differential, Sunday pay, holiday pay, etc.

	Example 14-1: The regular rate of pay is computed as follows: Divide an employee's total pay for a workweek by the total number of hours of work in that week. An employee's total pay under the FLSA for purposes of determining the regular rate of pay includes the following:

Basic pay

Night Shift differential

Sunday Premium pay

Holiday Pay


Cost of Living Allowance

Post Differential

Interim Incentive Pay 

Environmental Differential

Hazard Pay

Nonexempt Overtime Computation: 
Pay Rate =  $49,808 ($23.87 per hour)


S

08:00-16:00

8 hours 


M

16:00-24:00

8 hours 


T

08:00-16:00

8 hours


W
 
08:00-16:00

8 hours


T
 
08:00-16:00

8 hours


F

12:00-16:00

4 hours 

Regular Hours:      



 40


Overtime:


   
   4


Total:

           

              44

$23.87 x 44 = $1050.28   Base (includes 1 times the hourly rate for overtime)

$02.39 x  6  = $    14.34   Night differential

$05.97 x  8  = $    47.76   Sunday premium pay

Total                $1112.38            

Calculating the “Regular Rate” portion of the overtime  

$1112.38/44=$25.28 (Regular Rate)                   


Overtime  = 1/2 x $25.28 (regular rate) x 4 hours of overtime  = $50.56

Total Pay  = $1162.94 ($1112.38 + $50.56)




b. FLSA Exempt (Basic hourly rate equal to FG-10, step 1 or less or equivalent): Overtime is paid at one and one-half times an employee's basic hourly rate. 
	Example 14-2: Employee has a rate of basic pay of $24,774; with an hourly rate of $11.87. The rate of basic pay for FG/GS-10, step 1 is $17.55. Because the employee’s rate of basic pay is less than FG-10, step 1, overtime is paid at one and one-half times the employee’s rate of basic pay. 


c. FLSA Exempt (Basic hourly rate exceeds FG-10, step 1 or equivalent): Overtime is paid at one and one-half times of the hourly rate for FG-10 step 1. 
	Example 14-3: Employee has a rate of basic pay of $42,585 with an hourly rate of $20.40. The hourly rate for FG/GS-10, step 1 is $17.55. Employee is capped at the overtime rate for FG-10, step 1;  $17.55 x 1.5 or $26.33 per hour. Note: If the employee's hourly rate is considerably higher than the FG/GS-10 step 1 rate, the employee's overtime rate will be less than his/her rate of basic pay due to the cap.



Section 15. Compensatory Time

Under certain conditions, management may grant compensatory time in lieu of paid overtime. 

1. FLSA Nonexempt:  Compensatory time is earned in 1-minute increments. For every minute worked, one minute of compensatory time is earned. 

a. Because the granting of compensatory time is in lieu of paid overtime, all regulations pertaining to the payment of overtime also apply to the granting of compensatory time.

b. Compensatory time cannot be granted for regularly scheduled overtime unless the employee is on a flexible work schedule and requests compensatory time.

c. Compensatory time may be accumulated up to a maximum of 160 hours. 

d. Hours of compensatory time in excess of 160 will be paid at the overtime rate in effect when the compensatory time was earned, with the earliest earned rates paid first. 

e. Employees who transfer to a non-DOT agency, or are separated, will be paid for accumulated compensatory time based on the employee's basic rate applicable at the time the overtime work was performed.

f. Once compensatory time is approved and worked, the employee may not request that the compensatory time be converted to paid overtime. 

g. DOT Form 3500.1 can be used to document pre-approval of overtime and/or the employee's election of compensatory time in lieu of overtime, if applicable. The employee and supervisor complete the form and the timekeeper maintains it. 

h. Once an employee has requested compensatory time rather than overtime pay for a specific period of overtime work, the employee may not change that request.

2. FLSA Exempt: Guidance shown above for FLSA nonexempt applies to FLSA exempt employees. 

3. Mandatory Payment of Overtime for Employees on Regular and Compressed Work Schedules
a. FLSA Nonexempt: Regularly scheduled overtime must be compensated as paid overtime. Compensatory time cannot be granted in lieu of paid overtime for employees on a regular or a compressed work schedule. A “regular” work schedule is defined as eight hours a day, five days a week, with set arrival and departure times determined by management. 

	Example 15-1:  An employee works five days a week, eight hours a day, with set arrival and departure times. She is scheduled, in advance of the administrative workweek, to work overtime on Tuesday from 1600 to 1800. The employee wants to earn compensatory time for an upcoming extended absence. 

It is mandatory that overtime be paid since the overtime is regularly scheduled and the employee works a regular schedule. Compensatory time cannot be granted, even at the employee’s request. 




b. FLSA Exempt: Guidance shown above for FLSA nonexempt applies to FLSA exempt employees. 

4. Payment of Overtime or Compensatory Time for Employees on Flexible Work Schedules 
a. FLSA Nonexempt: An employee on a flexible work schedule and working regularly scheduled overtime may be granted compensatory time in lieu of paid overtime. The granting of compensatory time instead of payment is at the employee’s request.

Management must avoid any appearance that it is coercing employees into requesting compensatory time.

	Example 15-2: An employee works a Flexitour schedule of five eight-hour days. The employee is scheduled, in advance of the administrative workweek, to work overtime on Tuesday for one hour, after the end of the shift. The employee wants to earn compensatory time for an upcoming extended absence. 

Though the overtime is regularly scheduled, the employee may be granted compensatory time at her request since she is assigned to a flexible work schedule.   




	Example 15-3: An employee has a Flexitour schedule in which he works eight-hour days, Monday through Friday. Because he is on a flexible tour, the employee has the option of earning credit hours, if applicable. Prior to the beginning of the employee’s workweek, the supervisor assigns the employee a surveillance assignment that will require a total of ten hours of work the following Wednesday. Because the hours to be worked will exceed eight hours and is directed by management, the employee will be entitled to two hours of overtime (assuming the employee is not in an unpaid leave status that week). The employee will have the option of electing paid overtime or compensatory time for the two hours worked. 


b. FLSA Exempt: Guidance and the example shown above for FLSA nonexempt employees apply to FLSA exempt employees.  
5. Compensatory Time in Lieu of Payment for Irregular or Occasional Overtime

a. FLSA Nonexempt: Employees who are FLSA nonexempt have the option to elect paid overtime or compensatory time for irregular or occasional overtime. Management must avoid any appearance that it is coercing employees into requesting compensatory time.
b. FLSA Exempt: Exempt employees whose rate of pay is at or below the rate of FG/GS-10 step 10 (or equivalent) have the option to elect paid overtime or compensatory time for irregular or occasional overtime. Neither the supervisor nor any other official may attempt to influence or force an employee to accept compensatory time off rather than pay.  At management’s discretion, exempt employees whose rate of pay is above the rate of FG/GS-10 step 10 may be required to take compensatory time off instead of payment for irregular or occasional overtime worked. 

Section 16. Overtime and Leave

1. Paid Leave

a. FLSA Non-exempt: Ordering or approving overtime on a day that an employee takes paid leave, such as annual leave or compensatory time off, should be avoided. Hours of paid leave are included in calculating the number of hours worked when determining whether time worked is overtime.

b. FLSA Exempt: Guidance shown above for FLSA nonexempt applies to FLSA exempt employees.

2. Unpaid Leave

a. FLSA Nonexempt: Overtime is based on work in excess of 40 hours a week or 80 in a pay period, including paid leave. When a period of leave without pay (LWOP) is taken, any additional work that is performed outside the work schedule (overtime) during the week that LWOP was taken will be paid at the employee’s rate of basic pay and not the applicable overtime rate. The additional hours worked outside the regular work schedule are considered a substitute for the LWOP time. The applicable overtime rate will be paid or compensatory time granted only for those hours actually worked or in a paid leave status that are in excess of 40 hours in a workweek.

	Example 16-1: Employee has a Tuesday through Friday work schedule (four 10-hour days), with RDOs on Saturday, Sunday, and Monday. The employee has been approved to work four hours of overtime on Monday, usually an RDO, and eight hours of LWOP on Wednesday. The four hours of work on Monday will be paid at the employee's basic hourly rate of pay; there is no entitlement to overtime. The employee worked four hours outside of the scheduled shift, but had eight hours of LWOP, so the four hours worked on the RDO simply substitutes for four of the eight hours of LWOP.  The employee will be paid 36 hours for that week, with four hours of LWOP. 


	Example 16-2: Using the example above, if the employee worked eight hours of overtime on Monday, the RDO, and then worked one additional hour following the Tuesday shift, the employee would receive one hour of paid overtime. The eight hours worked on Monday, an RDO, would substitute for the eight hours of LWOP taken on Wednesday and would be paid at the employee’s basic hourly rate of pay. The one hour of overtime would be paid for the work performed on Tuesday. 




b. FLSA Exempt: Guidance shown above for FLSA nonexempt applies to FLSA exempt employees.

3. Absence During Regularly Scheduled Overtime

a. FLSA Nonexempt: An employee who is absent either on paid leave, excused absence, etc., during a period when overtime is regularly scheduled will not receive overtime pay or compensatory time.  Overtime is paid or compensatory time granted only for work actually performed.   
	Example 16-3: Employee works from 0800 to 1630, five days a week, and has regularly scheduled overtime Tuesday for two hours. The employee becomes sick on Tuesday afternoon and leaves at noon. The employee is charged four hours of sick leave for the remainder of the eight-hour scheduled shift; not for the regularly scheduled overtime.




Exception: Overtime pay/compensatory time will be paid/granted to an employee who is absent during regularly scheduled overtime when the absence is due to military leave or court leave (does not include jury service, a court appearance for personal business, or serving as a witness for non-FAA business).

b. FLSA Exempt: Guidance shown above for FLSA nonexempt applies to FLSA exempt employees.

Section 17.  Other Premium Pay (Night, Sunday, and Holiday Pay)

The FLSA does not provide entitlement to premium pay other than overtime.  Other types of premium pay such as night differential, holiday pay, and Sunday pay are governed by the provisions of 5 CFR Part 550 and PRIB #07, Sunday/Night Pay. The guidance in this section applies to both FLSA nonexempt and exempt employees.

1. Holiday Pay: 
a. An employee who performs work on a holiday designated by law or Executive Order of the President is paid at his/her rate of basic pay, plus premium pay at a rate equal to his/her rate of basic pay, for non-overtime holiday work which is not in excess of eight hours. (Overtime work on a holiday is compensated at the same rate as overtime work on other days.)

b. An employee required to perform any work on a designated holiday is paid for at least two hours of holiday work. 

c. Employees will not be assigned to duty on holidays unless work is necessary for the protection of life or property, is in the interest of the general public, or is necessary to meet an emergency in which the Government requires the completion of a particular job without delay. 
	Example 17-1: An employee earns $32.00 per hour. When working on a holiday, the employee will earn $32.00 an hour, plus a premium of an additional $32.00 for each hour worked.  



	Example 17-2: An FLSA nonexempt employee has a Monday through Friday work schedule. He is going to drive his privately owned vehicle (POV) to Oklahoma City for training for a class that begins on Wednesday. The trip requires two days of driving. The Collective Bargaining Agreement allows the employee to use his POV and it is considered to be for the benefit of the government. Since Tuesday is a holiday, the employee is authorized to drive Sunday and Monday, so that he does not work on the holiday. In this circumstance, the employee would be eligible for overtime for work on Sunday. 

By personal choice, the employee elects to drive Monday and Tuesday, the holiday. The employee will not be eligible for holiday pay because travel is generally not considered “work” under 5 CFR Part 550. The employee will not be eligible for any overtime because he will not have worked over 40 hours in the workweek.  




	Example 17-3: An inspector has accident standby during a holiday. At 2200 he is asked to report to the site of an aircraft accident. The employee will be eligible for at least two hours of holiday pay. Because the event requiring the inspector to travel is one that is not administratively controllable, the time spent traveling is considered hours of work for which holiday pay is appropriate.


2. Sunday Premium Pay

Full-time employees will earn Sunday premium pay at an additional rate of 25% of their hourly rate of basic pay for all non-overtime hours actually worked on Sunday.  

	Example 17-4: An employee is scheduled to work Sunday, December 25th, a holiday. The employee is held over and works two additional hours. The employee will earn Sunday premium pay for the eight hours worked, eight hours of holiday premium, and two hours of overtime pay.




3. Night Differential

Night differential is paid for all hours actually worked between 1800 and 0600 including regularly scheduled overtime hours. 

	Example 17-5: Employee works 1300 to 2130 with regularly scheduled overtime assigned on Monday from 2130 to 2230. The employee will be paid night differential for work performed from 1800 to 2230.




Section 18. Premium Pay while in Training

1. The Government Employees' Training Act provides for a general prohibition on the payment of premium pay (overtime, night, Sunday and holiday pay) to employees assigned to training. This prohibition applies whether the training is in Government or non-Government facilities. Furthermore, neither straight-time pay nor compensatory time off may be substituted for prohibited premium pay.

2. The following are exceptions to the general prohibition to payment of premium pay during training for both FLSA nonexempt and exempt employees:
a. Continuation of premium pay: An employee given training during a period of duty for which he or she is already receiving premium pay for overtime, night, holiday, or Sunday work shall continue to receive that premium pay. This exception does not apply to an employee assigned to full-time training at institutions of higher learning.

b. Training at night: An employee given training at night because situations that he or she must learn to handle occur only at night shall be paid the applicable premium pay.

c. Cost savings: An employee given training on overtime, on a holiday, or on a Sunday because the costs of the training, premium pay included, are less than the costs of the same training confined to regular work hours shall be paid the applicable premium pay.

Note:  The above provisions apply to earning premium pay while attending training.  They do not preclude the payment of overtime for travel to or from training, if applicable. 

3. For FLSA nonexempt employees, time spent in training outside regular working hours is considered hours of work for overtime purposes when: 

· the employee is directed to participate in the training by his/her agency, and 

· the purpose of the training is to improve the employee's performance in his/her current position. 

a. Training outside of normal duty hours to perform collateral assignments, such as EEO counselor, does not qualify for the payment of overtime. 

b. “Directed to participate” means that the training is required by the agency and the employee's performance or continued retention in his or her current position would be adversely affected by non-enrollment in such training. The fact that an agency pays for all or part of the expenses of training does not create an entitlement to overtime hours of work unless participation in the training is directed by the agency. 

c. Training “to improve the employee's performance in his or her current position” is distinguished from upward mobility training or developmental training to provide an employee the knowledge or skills needed for a subsequent position in the same career field.

d. Time spent attending a lecture, meeting, or conference outside of normal working hours shall be considered hours of work if the employee’s attendance is directed by the agency or the employee performs work for the benefit of the agency during such attendance.

	Example 18-1: Employee has a tour of duty of 1800 to 0230, Tuesday through Saturday, and regular days off Sunday and Monday. On Wednesday night, during the scheduled tour of duty, the employee is given refresher training. The employee will be paid night differential for those hours in training, since the night work was part of the employee’s normal tour of duty.




	Example 18-2: An FLSA nonexempt inspector is directed to attend flight training. The training extends beyond the employee’s normal 40-hour workweek to include four hours on Saturday. The training is necessary for the employee to remain current in his position. Since the employee was directed by the Agency to attend the training and the training is necessary for the inspector to continue working in his current position, the time spent in training on Saturday is compensable as overtime.




	Example 18-3: An FLSA nonexempt inspector developed an Individual Development Plan that included a course on strategic planning. The course is not directly related to the job the inspector currently performs. The Agency paid for the inspector to attend the course at CMD. The course required two hours of homework every evening. The homework performed by the inspector for two hours every evening is not compensable as overtime worked because the employee was not directed by the Agency to attend the training.  Rather, the employee was provided the course for development purposes. In addition, successful completion of the course is not required for the inspector’s continued performance in his current position. 


	Example 18-4: An FLSA nonexempt inspector requests and is provided funds to attend a conference on aging aircraft. The inspector will represent the Agency as an expert panel member during one of the evening sessions. Participation on the panel is time spent working in addition to the 40 hours worked traveling to the conference and attending the daytime sessions. As a result, the inspector will be eligible for overtime for the work performed during the evening sessions because his participation as a panel member is considered work for the benefit of the Agency.




Appendix 1

Comparison Chart:  FLSA vs. Title 5

	
	FLSA Non exempt
	Title 5 (FLSA Exempt)

	Daily Overtime Hours 


	Regular Schedule: All hours of work (includes paid leave) in excess of 40 in a workweek. 

AWS/Compressed Work Schedule: All hours of work (includes paid leave) in excess of the specified hours of the compressed work schedule.  

First-40-hour Schedule: All hours of work (includes paid leave) in excess of the first-40-hour work schedule.


	Same, except that Title 5 overtime work must be officially ordered or approved, whereas the FLSA includes the concept of “suffered or permitted” overtime.



	Authorization of Overtime
	Overtime work should be authorized in writing by the delegated supervisor before it is performed. In cases of operational emergencies or when other compelling reasons preclude prior written authorization, overtime may be orally authorized provided it is subsequently confirmed in writing. Overtime work should be equitably distributed among employees of an organization unit consistent with management needs.


	Overtime must be ordered and approved by management. 

Overtime work should be authorized in writing by the delegated supervisor before it is performed. In cases of operational emergencies or when other compelling reasons preclude prior written authorization, overtime may be orally authorized provided it is subsequently confirmed in writing. Overtime work should be equitably distributed among employees of an organization unit consistent with management needs




Comparison Chart:  FLSA vs. Title 5 (Continued)

	
	FLSA Non exempt
	Title 5 (FLSA Exempt)

	Regularly Scheduled Overtime
	Overtime work that is scheduled in advance of the administrative workweek. Payment for overtime is mandatory unless the employee is on a flexible work schedule at which point the employee has the option of electing compensatory time.


	Overtime work that is scheduled in advance of the administrative workweek. Payment for overtime is mandatory unless the employee is on a flexible work schedule at which point the employee may request and be given compensatory time.

	Irregular or Occasional Overtime

. 
	Overtime work that is not part of the regularly scheduled tour of duty 


	Same

	Suffered or Permitted Overtime


	Work that is

· performed for the benefit of the agency

· supervisor knows or has reason to believe the work is being performed

· supervisor has not taken steps to prevent the employee from working.
	Concept of “suffered or permitted” overtime does not exist in Title 5.

	Aggregate Salary Limitation
	Does not apply to overtime pay earned under FLSA.  
	Sum total of the employee’s base pay and premium pay for any 1 pay period does not exceed the FG/GS-15, step 10 (pay period) rate. 

	Crediting Overtime 
	Overtime work is paid in 1-minute intervals.
	Same

	Paying for Overtime
	Overtime rate is 1.5 times the employee’s “hourly regular rate of pay.” 
	Overtime rate is 1.5 times the employee’s rate of basic pay if the rate of basic pay is less than or equal to the FG/GS-10 step 1 rate.

Overtime is capped at 1.5 times the rate for FG/GS-10, step 1 if the employee’s hourly rate exceeds the rate of basic pay for FG/GS-10, step 1.


Comparison Chart:  FLSA vs. Title 5 (Continued)

	
	FLSA Non exempt
	Title 5 (FLSA Exempt)

	Voluntary Compensatory Time 
	Regular work schedules: Employees can request and may be granted compensatory time off in lieu of overtime pay only for irregular or occasional overtime work.

Flexible work schedules: Employees can request and may be granted compensatory time off in lieu of overtime pay 

Compressed work schedules: employees may request and must be granted compensatory time off in lieu of overtime pay only for irregular or occasional overtime work. 


	Regular work schedules: Employees can request and may be granted compensatory time off in lieu of overtime pay only for irregular or occasional overtime work.

Flexible work schedules: Employees can request and may be granted compensatory time off in lieu of overtime pay 

Compressed work schedules: employees may request and may be granted compensatory time off in lieu of overtime pay only for irregular or occasional overtime work. 



	Mandatory Compensatory Time
	Not permitted.
	Limited to employees (who are not prevailing rate employees) whose rate of basic pay is greater than the rate for GS-10, step 10 when the overtime is irregular or occasional. Employees may not be required to accept compensatory time in lieu of overtime pay granted for regularly scheduled overtime.


Appendix 2

Glossary
Act or FLSA means the Fair Labor Standards Act of 1938, as amended (29 U.S.C. 201 et seq.). 

Administrative workweek means any period of seven consecutive days designated in advance.

The administrative workweek in the FAA is 0001 Sunday to 2400 Saturday.  (See also "Regularly Scheduled Administrative Workweek.”)   
Alternative Work Schedule means both flexible work schedules and compressed schedules.
Authorized Travel means travel that is performed: (1) under the direction or control of a responsible official of the employing agency, and (2) for the benefit of the employing agency.

Basic workweek for a full-time employee means (1) the 40-hour workweek that includes the officially prescribed days and hours during which full-time employees are entitled to basic pay, and not extending over more than 6 of any 7 consecutive days; or, (2) the first-40 hours of work performed by employee, without the requirement for specific days and hours within the administrative workweek, for whom firs 40-hour tours are established in accordance with PRIB 011. 

Compensatory time means time off from an employee's tour of duty instead of payment for an equal amount of irregular or occasional overtime work.  Compensatory time may only be granted at the employee's request.

Compressed Work Schedule means a fixed work schedule (designated stop/start times) that enables an employee to work 80 hours in a pay period in less than 10 workdays; 4-day workweek or 5-4/9.

Credit Hours refers to hours of work within a flexible work schedule that are in excess of an employee's basic work requirement and which the employee elects to work. Credit hours are not earned for authorized overtime work.

Emergency means a temporary condition that poses a direct threat to human life or safety, serious damage to property, or serious disruption to the operations of an activity, as determined by the employing agency. 

Exempt area means any foreign country, or any territory under the jurisdiction of the United States other than the following locations: (1) A State of the United States; (2) The District of Columbia; (3) Puerto Rico; (4) The U.S. Virgin Islands; (5) Outer Continental Shelf Lands as defined in the Outer Continental Shelf Lands Act (67 Stat. 462); (6) American Samoa; (7) Guam; (8) Midway Atoll; (9) Wake Island; (10) Johnston Island; and (11) Palmyra.

First-40 work schedule means a tour of duty in which the employee has no fixed (scheduled) hours or days in the week during which she/he is required to work. The employee may be required to work at any hour and on any day in an administrative workweek. (First-40-hour tours were formerly called irregular workweeks.)   
Flextime means a system of work scheduling that splits the workday into two distinct kinds of time: core and flexible time. There are two requirements for an employee working a flexible work schedule under an alternative work schedule arrangement:  1) the employee must be in work status during core time, and 2) the employee must account for the total number of hours scheduled for work each day.

Flexible Work Schedule means a schedule that enables an employee to work 80 hours in a pay period over 10 workdays and vary the start and stop time of her/his workday, using credit hours.

FLSA or the Act means the Fair Labor Standards Act of 1938, as amended (29 U.S.C. 201 et seq.)

FLSA exempt means not covered by the minimum wage and overtime provisions of the Act.

FLSA nonexempt means covered by the minimum wage and overtime provisions of the Act.

Foreign exemption means a provision of the Act under which the minimum wage, overtime, and child labor provisions of the Act do not apply to any employee who spends all hours of work in a given workweek in an exempt area. 

Holiday work means nonovertime work actually performed by an employee during a regularly scheduled tour of duty on a designated holiday.  (PRIB 007.)

Hours of work means all time spent by an employee performing an activity for the benefit of an agency and under the control or direction of the agency. 

Hourly regular rate of pay is computed by dividing the total remuneration paid to an employee in the workweek by the total number of hours of work in the workweek.  "Total remuneration" includes all remuneration paid to the employee (e.g., Sunday pay, night differential, hazard pay)  (Order 3550.10, Appendix 10, Sec. 4.) 

Irregular or occasional overtime means work that is not part of the regularly scheduled administrative workweek.  ("Suffered or permitted” work and "callback" work are considered irregular or occasional overtime.) 

Nonexempt area means any of the following locations: (1) A State of the United States; (2) The District of Columbia; (3) Puerto Rico; (4) The U.S. Virgin Islands; (5) Outer Continental Shelf Lands as defined in the Outer Continental Shelf Lands Act (67 Stat. 462); (6) American Samoa; (7) Guam; (8) Midway Atoll; (9) Wake Island; (10) Johnston Island; and (11) Palmyra. 

Modified tour of duty means a workweek that differs from the basic Monday-Friday workweek. Requirements associated with establishing a modified tour of duty are discussed in Order 3600.6, Chapter 3.

Normal Waiting Time: The rules of a common carrier may require an employee to arrive at a common carrier terminal at a designated pre-departure time (e.g., two hours prior to the scheduled departure time of the common carrier). Such waiting time at the common carrier terminal from designated pre-departure time until scheduled departure time of the common carrier is considered normal waiting time and is counted as hours worked. In addition, when an employee's travel is interrupted (i.e., the employee travels to an intervening common carrier terminal and has to wait for a connecting flight to continue traveling to a temporary duty station) usual waiting time at the intervening common carrier terminal is considered normal waiting time and is counted as hours worked.  (See also "usual waiting time.”)  Comptroller General decisions have allowed “reasonable” extensions of waiting time up to a maximum of three hours.  (CG B-163654)

Official Duty Station is defined in Federal Travel Regulations as the employee's designated post of duty, the limits of which will be “the corporate limits of the city or town in which the officer or employee is stationed.” The FAA has further refined the definition by designating a specific mileage radius around the employee's post of duty as the official duty station.  The designated radius varies from region to region.

Overtime work means officially ordered or approved hours of work in excess of 40 hours in an administrative workweek, or hours in excess of a full-time employee's scheduled tour of duty.  (PRIB 006.)  For employees on a First-40 schedule, overtime means all work performed in excess of the first 40 hours worked in an administrative workweek. 

Perform work in connection with an emergency means to perform work that is directly related to resolving or coping with an emergency, or its immediate aftermath, as determined by the employing agency. 

Recognized organizational unit means an established and defined organizational entity which has regularly assigned employees and for which a supervisor is responsible for planning and accomplishing a continuing workload. 

Regular rate of pay means "hourly regular rate of pay.”

Regularly scheduled overtime means overtime work that is part of an employee’s regularly scheduled administrative workweek. Work must be scheduled in advance of the administrative workweek to be considered regularly scheduled. If it is determined that work should have been scheduled in advance, but was not, it will be considered regularly scheduled. 
Regularly scheduled administrative workweek means the period employees are regularly scheduled to work within the administrative workweek. For full-time employees, it includes the basic workweek plus regular overtime work, if any is required.

Regularly scheduled work means work that is scheduled in advance of an administrative workweek.

Sunday work means nonovertime work actually performed by an employee during a regularly scheduled tour of duty on a Sunday.  (PRIB 007.)

Suffered or permitted work means any work performed by an employee for the benefit of an agency, whether requested or not, provided the employee's supervisor knows or has reason to believe that the work is being performed and has an opportunity to prevent the work from being performed. 

Temporary work or duties means work or duties an employee must temporarily perform that are not consistent with the primary or grade-controlling duty of the employee's official position description. The period of temporary work or duties may or may not involve a different geographic duty location. 

Tour of duty means the hours of a day (a daily tour of duty) and the days of an administrative workweek (a weekly tour of duty) that constitute and employee's regularly scheduled administrative workweek.

Usual waiting time means time when an employee's travel is interrupted (i.e., the employee travels to an intervening common carrier terminal and has to wait for a connecting flight to continue traveling to a temporary duty station) usual waiting time at the intervening common carrier terminal is considered normal waiting time and is counted as hours worked. Usual waiting time may be extended a reasonable amount to account for unusual travel conditions as inclement weather and heavy holiday traffic.  Comptroller General decisions have allowed “reasonable” extensions of waiting time up to a maximum of three hours.  (CG B-163654)  (See also "normal waiting time.”)
Workday means the period between the commencement of the principal activities that an employee is engaged to perform on a given day and the cessation of the principal activities for that day. The term is further explained in 5 CFR Part 551.411. 

Worktime, for the purpose of determining FLSA exemption status, means time spent actually performing work. This excludes periods of time during which an employee performs no work, such as standby time, sleep time, meal periods, and paid leave. 

Worktime in a representative workweek means the average percentages of work time over a period long enough to even out normal fluctuations in workloads and be representative of the job as a whole. 

Workweek means a fixed and recurring period of 168 hours--seven consecutive 24-hour periods. It need not coincide with the calendar week but may begin on any day and at any hour of a day.  
(Order 3600.6) 

Workweek basis means the unit of time used as the basis for applying overtime standards under the Act and, for employees under flexible or compressed work schedules, under 5 U.S.C. 6121(6) or (7). The Act takes a single workweek as its standard and does not permit averaging of hours over two or more weeks, except for employees engaged in fire protection or law enforcement activities under section 7(k) of the Act. 
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