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1. Q: When does the MOU implementing the FLSA nonexempt status of PASS bargaining unit positions in the 802, 856, 2101, and 1825 series become effective?

A:  At 12:01 AM on Sunday, July 1, 2001.  

2. Q: Who is covered by the MOU?

A:  All bargaining unit 1825, 2101 (with certain exceptions), 856, and 802 positions, FG-13 or FV-I and below.  Non-bargaining and bargaining unit employees who were previously entitled to FLSA benefits because of being "nonexempt" are not affected by the MOU.

3. Q: What do the terms "exempt" and "nonexempt" mean?

A:  An FLSA "exempt" employee is one who is not covered by the provisions of the Fair Labor Standards Act (FLSA).  An FLSA "nonexempt employee is one who is covered by the provisions of the FLSA.

4. Q: What happens when a nonexempt employee is temporarily assigned to an exempt position?  Does the FLSA status change?

A:  A nonexempt employee temporarily assigned to an exempt position remains FLSA nonexempt unless all of the following conditions are met:  (1) the period of temporary work or duties exceeds 30 calendar days; (2) the employee's primary duty for the period of temporary work or duties is exempt work or duty; and, (3) the employee's position (including a position to which the employee is temporarily promoted) is properly classified at the FG-7 level or above (or equivalent level in the FAA core compensation system). 

OVERTIME  

5. Q: What is overtime under FLSA?  Is it the same under Title 5?

A:  Overtime work is defined as all hours of work in excess of 8 in a calendar day, or in excess of 40 in a workweek in FLSA and Title 5.  (In the past, paid absences from work such as annual, sick, court or military leave were not counted as hours worked for determining FLSA overtime entitlement.  This has been changed to coincide with Title 5.)

6. Q: What is the overtime rate under FLSA?  Is it different than Title 5 overtime?

A:  Under Title 5, overtime pay is one and one-half times an employee's basic hourly rate up to the grade FG-10 step 1 (or equivalent pay under core comp).  Overtime pay for exempt employees at grades higher than FG-10 step 1 (or equivalent) is capped at the FG-10 step 1 rate.

Under FLSA the overtime rate is one and one-half times an employee's hourly regular rate of pay.  All nonexempt employees are paid at this rate no matter their grade.  (The "hourly regular rate" is computed differently than the Title 5 "basic rate," to include such additional pay as night differential, environmental differential, etc.) 

7. Q: Is there a limit on the amount of overtime an employee can earn?

A:  No.  Under FLSA, the maximum earning limitations for pay period and annual earnings do not apply to overtime pay.

8. Q: What is the meaning of "suffered or permitted to work" in FLSA?

A:  “Suffered or permitted” means any work performed by an employee for the benefit of the agency, whether requested or not, provided the employee's supervisor knows or has reason to believe that the work is being performed and has an opportunity to prevent the work from being performed.

Time during which an employee is suffered or permitted to work is hours of duty and is compensable as overtime.  

Even if a supervisor did not assign and did not intend to assign to a nonexempt employee work outside of normal duty hours, if the employee voluntarily undertakes work, and the supervisor knows or has reason to believe that the work is being performed and does not stop it, the work in compensable and must be paid as overtime work.  This may include instances of employees working through the lunch break or, while telecommuting, working on an RDO or late into the night.

9. Q: What about AWS with flexi tours - since that seems to be voluntary for the employees' benefit, can we assign work beyond the scheduled shift without offering to pay time-and-a-half?  Related question, on 4/10's -- again, if the employee is on that schedule, do we have to pay 2 hours OT for each of the four 10-hour days in the workweek?

A:  The alternative work schedules (AWS) afford employees the opportunity to adjust their work hours to enhance personal life commitments, either through a fixed "compressed" work schedule (e.g., four 10-hour days per workweek) or a "flexible" schedule (with credit hours).  A flexible schedule allows an employee to adjust (with management approval) working hours for her/his personal benefit.

Overtime is work performed for the benefit of the government, ordered in advance by management.  Comp time is hours earned in lieu of payment for overtime worked.  Credit hours derive from work performed at the option of the employee

For employees on a compressed work schedule, overtime is any hours ordered in advance by management in excess of the specified hours of the compressed schedule.  Thus, for example, an FLSA nonexempt employee on a 4/10 compressed schedule does not earn entitlement to overtime pay until he or she has completed 10 hours of work on a scheduled 10-hour workday or 40 hours in a workweek.
10. Q: Can a nonexempt employee still be offered compensatory time off instead of overtime?

A:  At the request of a nonexempt employee, management may grant comp time instead of payment for irregular or occasional overtime work.  An employee may not elect to receive comp time in lieu of regularly scheduled overtime worked.

However, employees on flexible schedules may request and be granted comp time in lieu of payment for overtime work whether or not it is "regularly scheduled."   (Note: this variation does not apply to employees on compressed schedules.)   

Neither the supervisor nor any other employee may attempt to influence or force a nonexempt employee to accept compensatory time off rather than overtime pay.  

11. What is the difference between "regularly scheduled" overtime and "irregular or occasional" overtime?

A:  Regularly scheduled overtime is overtime work that is part of an employee's regularly scheduled administrative workweek.  Irregular or occasional overtime is overtime work that is not part of the regularly scheduled administrative workweek.

12. I know that management is responsible for establishment of work schedules.  If I change the administrative workweek for one week only, and that week includes overtime hours, is that overtime irregular or occasional?  And if so, can a nonexempt employee request comp time instead of overtime pay?

A:  Managers are responsible for scheduling the work of their employees to accomplish the mission of the agency.  Unless management has determined that the agency would be seriously handicapped in carrying out its functions or that costs would be substantially increased, tours of duty are scheduled in advance of the administrative workweek over periods of not less than one week.  Generally, the working hours in each day in the basic workweek will be the same, and breaks of more than one hour may not be scheduled.  In addition, an employee's regularly scheduled administrative workweek should be scheduled so that it corresponds with the employee's actual work requirements. 

 When a manager knows in advance of an administrative workweek that the specific days and/or hours of a day actually required of an employee will differ from those required in the current administrative workweek, he or she shall reschedule the employee's regularly scheduled administrative workweek to correspond with those specific days and hours.  In such a case, any overtime included in the new administrative workweek is considered regularly scheduled overtime and the employee may not request comp time in lieu of overtime payment.

13. Q: How much compensatory time is earned for each hour worked?  

A:  The amount of compensatory time authorized is the same as the hours of overtime worked, i.e., one hour comp time for one hour of overtime worked.  

14. Q: What if we have no OT money and the employee is willing to work extra hours for comp time?

A:  At least in the early stages of this implementation, we should document all instances of nonexempt employees requesting and receiving comp time in lieu of overtime.  A Manager who says, "We have no OT money but you can work for comp time if you want," could be viewed as trying to avoid the time-and-one-half entitlement.

15. Q: Is there a maximum amount of compensatory time that can be earned by an employee?

A:  Yes.  Employees may accumulate up to 160 hours of comp time.  Hours of comp time earned in excess of 160 hours will be paid, with the oldest accumulated comp time paid first at the overtime rate in effect at the time it was earned.  Equally, employees who transfer to a non-DOT agency, or are separated, will be paid for accumulated comp time at the overtime rate it was earned.

16. Q: How about scheduling people, within 40 hours a week, for evening shifts? Example is a safety program manager who holds pilot meetings, usually during suppertime. If his shift that day could be changed from 9:00 - 5:30 to 12:00 - 8:30, it would save overtime. 

A:  FLSA doesn't speak to nor change management's responsibility to establish tours of duty, nor the requirement that regularly scheduled administrative workweeks shall correspond with the employee's actual work requirements.  (See #12 above) 

17. Q: FLSA doesn't trigger an entitlement to breaks, does it?  In other words, is the workday still 8 and 1/2 hours, allowing 30 minutes for a meal break, and no entitlements for other breaks? 

A:  FLSA doesn't change any requirements in this area.
18. Q: What about premium pay - for example, if an inspector works Sunday, in excess of his or her 40-hour workweek is it just straight time-and-a-half, or with Sunday premium pay counted in?  What about holidays? 

A:  Holiday and Sunday premium pay is earned for non-overtime work performed during regularly scheduled work hours.  An employee who works overtime on either a holiday or Sunday receives her or his regular overtime pay, but not the holiday/Sunday premium.  An employee who works on a holiday that is a regularly scheduled work day, is entitled to pay at a rate double her or his basic pay for that holiday work that is not in excess of 8 hours (or in excess of the length of the shift for employees on a compressed AWS).

19. Q: There is a prohibition on overtime while in training.  Is this affected by the FLSA?

A:  Yes, this is changed by FLSA.  Time spent in training outside regular working hours is considered hours of work (overtime), when  (1) the employee is directed to participate in the training by his or her employing agency; and, (2) the purpose of the training is to improve the employee's performance of the duties and responsibility of his or her current position.

TIME IN A TRAVEL STATUS OUTSIDE OF NORMAL DUTY HOURS

20. Q: When is travel outside of duty hours paid as overtime?

A:  Time spent traveling outside of normal duty hours is overtime when the time is considered "hours of work".

21. Q:  What travel time outside of duty hours is considered hours of work under FLSA?  How about under Title 5?

A:  FLSA nonexempt employees derive entitlement from both Title 5 and the FLSA.    

Under FLSA, time spent traveling outside of normal duty hours is considered hours of work when an employee is required to (1) drive a vehicle or perform other work while traveling; (2) travel as a passenger on a one-day assignment away from the official duty station; or (3) travel as a passenger on an overnight assignment away from the official duty station during hours on non-workdays that correspond to the employee's regular working hours.

In addition, Title 5 provides that time in a travel status away from the official duty station outside normal duty hours is considered hours of work for all employees if the travel (1) involves the performance of work while traveling; (2) is incident to travel that involves the performance of work while traveling; (3) is carried out under arduous and unusual conditions; or (4) results from an event that could not be scheduled or controlled administratively.  

All travel time during regular working hours (excluding meal periods) is hours worked.  Travel outside of regular working hours raises the question of hours of work and overtime.  The travel situations above enumerate when travel status outside of regular duty hours is considered hours of work.  The following Q&As are illustrations of the travel situations that provide overtime entitlement under FLSA.

22. Q: A nonexempt employee drives from her residence to the airport, arriving at 0700 for a 0800 departure from Seattle to Spokane to attend a hearing.  She returns the same evening, arriving at her residence at 2030.  Her regular tour of duty is 0800 to 1700, with one hour for lunch.  Is she eligible for overtime for any part of this trip?

A:  The employee is eligible for overtime pay for time spent traveling outside of normal duty hours based on the fact that she is required to travel as a passenger on a one-day assignment away from the official duty station (see #21 above).  Thus, normal waiting time at the terminal prior to scheduled departure is compensable as overtime up to 0800 when her regular workday begins.  At the completion of her workday, any travel returning to Seattle after 1700 (end of her shift) is considered hours of work and therefore compensable as overtime.  Travel from residence to airport and airport to residence is not counted as hours of work unless the terminal is outside the duty station and travel time is in excess of normal home to work travel time, in which case the excess travel time is considered hours worked.

23. Q: An employee drives from her residence to the airport on a three-day TDY assignment.  She travels on Sunday, a regular day off.  Her regular tour of duty is 0700 to 1600, with one hour for lunch.  She leaves home at 0700, checks in at 0730 for a flight departing at 0830.  When does TDY travel status start?  Do duty hours start when the employee leaves home, arrives at the airport, or when the flight is scheduled to leave?

A:  The employee is eligible for overtime pay for travel as a passenger on an overnight assignment away from the official duty station during hours on non-workdays that correspond to the employee's regular working hours (see #21 above).  In this case, travel from home to common carrier terminal is hours of work:  they would be hours of work during her regular shift and therefore are hours of work during the hours corresponding to her regular shift.  "Normal waiting time" at the terminal prior to scheduled departure time of the common carrier is hours of work.  "Usual waiting time" for connecting flights enroute to destination is hours of work.  

This employee's travel time is considered hours of work during hours on a non-workday that correspond to her regular working hours.  In this instance, she is in an overtime pay status (on her RDO) beginning with her departure from her home, and including the normal waiting time at the terminal prior to departure in the common carrier.  

24. Q: In the case above, when does overtime in a travel status end?  At the scheduled arrival time, actual arrival time, at the hotel or at the end of the scheduled shift? 

A:  In the case of the traveler cited above, she continues in overtime pay status while traveling until she arrives at her destination hotel or until 1600 (when her regular workday would end).  Travel time from the destination terminal to her TDY hotel/office is considered hours of work so long as it falls within the corresponding hours of her regular work schedule.  

25. Q: When does the overtime status end in travel on an RDO to an overnight TDY assignment when the employee travels as a passenger, then drives to the final destination?  Does it end at the airport, arrival at the hotel, or at the end of the scheduled shift time?  For example, an employee whose regular tour of duty is 0800 to 1700, with an hour for lunch, flies by common carrier on her RDO from Seattle to Colorado Springs, and then drives by rental car to her temporary duty station in Denver.  She departs from the Colorado Springs airport in her rental car at 1645 and arrives at her hotel in Denver at 1815.

A:  In this situation, travel on a non-workday during hours that correspond to regular working hours is compensable as overtime.  In addition, whether the travel occurs on a non-workday or regular workday outside of regular working hours, the portion of the travel that requires the nonexempt employee to drive is considered hours of work and is paid as overtime.  (See #21 above: "required to drive a vehicle or perform other work while traveling".)  While traveling as a passenger, the employee was in overtime status until 1700 (when her regular shift would end).  In this case, as she drives a vehicle to her final destination, she continues in overtime status until 1815, when she arrives at her hotel in Denver.  (If she were flying by common carrier from Colorado Springs to Denver her overtime status would have ceased at 1700.)

26. Q: Two nonexempt employees are required to attend a hearing during duty hours in the city where they work.  They drive from the office to the hearing, a 30-minute trip. The hearing continues an hour beyond the end of their scheduled workday, after which they drive back to their office together.  They receive overtime for the meeting, but what about the drive back? 

A:  Time spent traveling by a nonexempt employee within the limits of the official duty station before or after regular working hours which is directly associated with the performance of a given job assignment and serves to extend the employee's regular tour of duty is considered overtime work.  This rule applies to both driver and passenger.  (If the employees drive directly home from the meeting, the travel is considered normal work to home travel and is not compensable as overtime.)

27. Q: How does "in excess of daily commute" for travel apply when an employee travels directly from home to a temporary duty station?

A:  As a general rule, an employee's home to work travel to his or her normal duty location, or to a job site within the limits of the official duty station, is not considered compensable hours of work.  Thus, when an employee drives a passenger vehicle outside regular working hours (including outside corresponding hours on a non-workday) directly from his/her home to a temporary duty station, normal home to work travel is deducted from the total travel time.  However, if the employee drives from his/her home directly to temporary lodgings at the temporary duty station (or from lodgings at one temporary duty station to another temporary duty station) this is not considered home to work travel and is not deducted from compensable travel time.

In an emergency situation, when an employee is directed to travel outside regular working hours to a temporary duty station outside the limits of the official duty station, and the distance traveled is greater than normal home to work travel, the entire time spent traveling is hours worked.

In addition, when an employee travels as a passenger to a temporary duty station outside the limits of the official duty station, for a period of one night or more, all travel time that occurs during regular working hours on regular workdays, and during corresponding hours on nonworking days, is compensable, including normal home to work travel.  (See also #23 above.)  Bona fide meal periods are deducted from hours worked. 

28. Q: What is the definition of the term "official duty station"?

A:  The official duty station is defined as the corporate limits of the city or town in which the employee or facility is located.  FAA has further refined this definition by designating a mileage radius around an employee's post of duty.  The designated radius varies from region to region.  The radius determines whether an employee's travel is within or outside the limits of the official duty station for FLSA overtime purposes.  This mileage radius is also used for travel and per diem purposes. 

29. Q: Can employees elect to travel to or from a TDY assignment at a time other than that authorized by the agency?  What about using a different mode of transportation than is determined to be most advantageous to the government?

A:  Managers are responsible for specifying, within reasonable limits, the time during which employees will perform authorized travel and the mode of transportation.  To the maximum extent practicable, the travel of an employee should be scheduled within the employee's regularly scheduled workweek.  

If an employee chooses to use another mode of transportation and/or travels at a time other than the agency selects, the employee is credited with  the lesser of (1) the part of the actual travel time which is considered as hours of work, or (2) the part of the estimated travel time which would have been considered hours of work had the employee traveled at the time or used the mode of transportation selected by the agency.

An employee may not extend travel by two or more days over a weekend to avoid travel on a non-workday.  This is known as the "2-day per diem" rule.  (56 Comp Gen 847 and 55 Comp Gen 590)  However, this rule is not applicable where an employee's travel is extended by 2 or more days, not due to the employee's personal desire, but rather due to government orders based upon an administrative determination that it would be cost effective to extend the employee's travel-time in lieu of requiring weekend overtime work.  [63 Comp Gen 268 (1984)] 
30. Q: When travel occurs over several time zones, how are duty hours and overtime calculated?  For example, an employee's scheduled workday is 0800 to 1700 with one hour for lunch.  The flight leaves Seattle on Sunday (an RDO) at 0800 PST, arriving in Washington DC at 1700 EST.  What if the same travel occurred on a workday?

A:  When an employee's travel involves two or more time zones, the time zone of the point of first departure for the workday shall be used to determine whether the employee performed the travel during regular working hours (or during corresponding hours on non-workdays).  In the above example, the Pacific Time zone is used to determine whether the travel was performed during hours corresponding to the employee's regular working hours.  Thus, the 1700 EST arrival time is converted to 1400 PST, still within regular working hours and corresponding hours.  The employee's travel will end when he or she arrives at the hotel or office.

If the travel occurred on a workday, the computation of time would have been treated in the same way.  All travel time during regular working hours (excluding meal periods) is hours worked.    

31. Q: Are employees in paid status while waiting for departure at a terminal?  What is considered  "normal waiting time" while in travel status?

A:  "Normal waiting time" at the terminal from designated predeparture time to scheduled departure time, and "usual waiting time" for a connecting flight to continue travel to a temporary duty station are considered as hours worked.  

Normal waiting time for predeparture is currently 1 hour.  The term "usual waiting time" refers to the time necessary to make connections in the ordinary travel situation, consistent with the overriding mandate that travel should be performed as expeditiously as practicable.  "Usual waiting time" may be from one to three hours.

(When an employee voluntarily gives up her/his seat on an overbooked flight, any additional waiting time resulting from this action is not compensable.)

32. Q: Does an employee receive compensation for an unexpected delay while in travel status?

A:  "Usual waiting time" may be extended a reasonable amount to account for unusual travel conditions as inclement weather and heavy holiday traffic.  Comptroller General decisions have allowed "reasonable" extensions of waiting time up to a maximum of 3 hours.  (B-163654)

33. Q: Do employees receive holiday or Sunday premium pay while traveling during their regular workweek?

A:  Typically, while in a travel status neither holiday nor Sunday premium pay will be paid during the basic 40-hour tour of duty unless work is performed while traveling, or the travel time is creditable as hours of work under Title 5.
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