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Making False or Misleading Statements

By Jim Baker and Terry Conover, ANM-12

Winning is very satisfying.  Yet, it is during those times when we do not win that we often gain valuable insight into what changes we need to make for future successes.  Take an arbitration award, for example, where an arbitrator decides the Agency is “unable” to prove one of the charges and mitigates a 10-day suspension to a written reprimand.  As we’ve stated before in this very forum, the process of selecting and framing a charge is complex and fraught with dangers for Management officials and subject matter specialists alike.  The inherent difficulty in any discipline case is being able to substantiate a charge.  Once you commit to a “Making False or Misleading Statements” charge, you’ve just cranked-up the degree of difficulty factor a couple of notches.

In a recent arbitration case, Management brought a charge of “Making False Statements” for two separate workplace-related incidents.  The first incident occurred during a position relief briefing.  The Front Line Manager believed he overheard the Controller on position describe to the relieving Controller what sounded like an Operational Deviation.  This was compounded by the fact the Controller on position failed to immediately report the suspected airspace violation.  After conducting a Weingarten interview, Management concluded the grievant had suspected an airspace violation, but failed to immediately report it.  When questioned, the grievant denied any airspace violation had occurred.  Approximately ten days later, the same grievant was involved in a second incident.  However, in this case the grievant approached his Supervisor complaining about the timing of the release of an aircraft and the quality of the operation in question, but made no inference of a suspected deviation.  Sometime later, the grievant made a statement to the Operations Manager that an Operational Deviation occurred when the Traffic Management Coordinator violated his airspace by releasing an aircraft without his approval.  At the second Weingarten interview, the grievant asserted his belief that an Operational Deviation had occurred; an investigation followed.  It was determined no deviation had occurred because the voice tapes indicated the grievant had released the airspace.  As a result of the employee’s actions during both incidents, the grievant’s Supervisor issued a 10-day suspension for “Making False Statements” (along with another charge for failing to report suspected Operational Deviations which was subsequently supported by the arbitrator). 

At the arbitration hearing, Management argued the evidence supported its charge that the grievant made false statements following each incident.  In the first incident, the transcript of the voice tapes contained several statements by the grievant citing a possible Operational Deviation, and that he failed to immediately report the suspected violation to his Front Line Manager.  With regard to the second incident, according to the investigative findings, the grievant made false statements by asserting an Operational Deviation had occurred when in fact, no deviation had occurred.  The Union countered by asserting the FAA failed to prove the grievant made false statements in connection with either of the two incidents, and that there was no evidence that the grievant made any statements with the intent to deceive or to knowingly give incorrect information.  With regard to the first incident, the union argued the grievant believed the aircraft in question was “right along the boundary” of his airspace, that he did not believe an operational deviation had occurred, and that he truthfully maintained this position at the Weingarten interview and in his arbitration testimony.  With regard to the second incident, the union argued the grievant believed an Operational Deviation had taken place, and that the FAA failed to meet its burden by showing that proper coordination had taken place between the Traffic Management Coordinator (unrecorded line) and the grievant, who in this situation was the Controller on position. 
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What did the arbitrator say?  The arbitrator ruled that Management did not prove the grievant was guilty of the offense of making false statements.  Citing the FAA’s Table of Disciplinary Offenses and Penalties, the arbitrator pointed to the degree of sufficiency of proof for a charge of falsification that required Management to show the grievant’s actions included an intent to deceive or knowingly provide information that was false or misleading or that the grievant knowingly or intentionally made a false statement that an Operational Deviation had occurred.  

Lessons learned?   If we are to prevail in a third-party hearing, we must prove all elements of any charge.  Failure to support each element of a charge with a preponderant of evidence will likely result in an adverse finding for that particular charge.  For the charge of “Making False or Misleading Statements,” four elements must be proven: 1) The employee supplied the wrong information; 2) The information was material; 3) The information was knowingly supplied; and, 4) The information was supplied with the intent to deceive.  It is this last element of a charge of falsification...intent or intent to deceive that is particularly difficult to prove.
Intent is generally established by providing sound circumstantial evidence.  To succeed with a charge of falsification, an Agency must show the charged employee knowingly supplied wrong information with the intent to defraud or mislead the agency.  As in this case, arbitrators will consider most plausible explanations provided by the employee.  In his award ruling, the arbitrator stated that the “MSPB has held that in order to sustain a charge of misrepresentation, an agency must prove the employee knowingly supplied incorrect information with the intent to defraud the agency.  Merely stating an incorrect opinion is not considered misrepresentation.  In our above example, the arbitrator in essence believed that an incorrect conclusion or opinion on the grievant’s part did not constitute falsification.  

Select the Appropriate Charge:  Proper charge selection is essential.  Carefully weigh whether your proposed charge is appropriate.  To borrow a phrase from the TV show, Dragnet, “Just the facts, Ma’am.”  If the facts of your case support a “False or Misleading Statements” charge, use it.  If the facts do not provide a solid footing for such a charge, consider an alternative or lesser charge.  Bottomline:  Only charge what you can prove.  Avoid any charge that requires the agency to prove the grievant’s intent, unless you can prove all elements of that charge.  As always, seek the assistance of your servicing HR LR Specialist when deciding the offense and penalty.
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Follow Now and Complain Later

By Tom Boro, ASO-16

An arbitrator recently upheld a suspension of an Air Traffic Controller for failure to follow directions and other charges.  The charge of failure to follow directions from a supervisor involved an exchange between the supervisor and controller over a runway procedure.  There was much evidence presented at the hearing in attempting to differentiate among a supervisor’s request, a direction, and an order.  Recognizing that after three utterances by the supervisor, with an escalation in voice inflection after each, the arbitrator decided that a reasonable person would have concluded that the supervisor was not recommending or asking questions on the runway issue, but directing the controller to take a specific action.

[image: image6.wmf]The Union presented several defenses to the charge of failure to follow directions.  One was the Union’s attempt to argue the “controller knows best” defense.  The supervisor first asked and then directed the controller to utilize a specific runway.  The arbitrator rejected the Union’s argument that it was a “controller preference” in the handling of the aircraft outright.  The arbitrator recognized the long-standing labor relations principle that an employee must “obey now and grieve later,” unless compliance would be dangerous or unlawful.  There was no evidence presented by the Union that there was any safety consideration which would excuse the grievant from following the supervisor’s directions.  Even though the controller may have been aggravated over what he believed was his inability to have an opportunity to give the supervisor his explanation for his thinking about the runway issue, the controller was obligated to follow the direction of his supervisor even though “he was mad.”

The Union also argued that the arbitrator should have taken into account what was described by the Union as “the September 3, 2006 unilateral implementation of new working terms on an unwilling workforce.”  Simply stated, this argument boiled down to the Agency’s implementation of the new collective bargaining agreement (CBA) two days before the grievant’s misconduct.  The Union argued that this implementation was a reason for his misconduct.  The arbitrator recognized that tensions in both public and private sectors labor-management relations are commonplace.  Even though the grievant may have been “fuming” over the new CBA, the arbitrator said that did not excuse his behavior.

Despite the Union’s attempts to blame others for the employee’s misconduct, the arbitrator clearly identified that the grievant alone was responsible for his acts of misconduct, and no one else.
Fraternization in the Workplace

By Scott Schada, AGL-16
In today’s society, increasing numbers of people are meeting their future spouses, significant others, and romantic partners in the workplace.  Some theorize this is due to either (or both) an increased presence of women in the workforce and a realization that singles bars do not always provide a sound basis for meeting an appropriate partner.

The workplace provides an excellent opportunity to get to know other individuals in a non-threatening environment, in both cooperative teamwork efforts, as well as permitting observation of how individuals respond to stressful and challenging circumstances.  The work environment can provide a medium that nurtures relationships, both friendly and romantic.

[image: image7.wmf]So, what are some of the problems you as a manager may encounter with workplace relationships?  Some obvious ones are:  pressure exerted on one of the parties through a power differential between the individuals, perception of disparate treatment by a higher-level employee to a lower-graded employee, inappropriate romantic behavior in the workplace, a lack of productivity when too much “fraternizing behavior” exists, and sexually harassing behavior and allegations of sexual harassment when “things don’t work out.”

PRESSURE/DISPARATE TREATMENT

Even though the parties in a relationship may believe they are consensual, a difference between the supervisory levels of the individuals creates a high potential for a “quid pro quo” situation between the partners, i.e., “I do this for you, you do…”  If the manager is the actual supervisor of the employee, there are a number of pitfalls as the supervisor is in no position to make unbiased decisions concerning employment matters of a subordinate with whom he/she is romantically tied.  While such a supervisor may disagree with this statement, the fact remains that the perception of favoritism will always be present.

Agency policy and Federal regulation, like most private companies, do not attempt to place limits on personal behavior such as dating or establishing personal relationships between employees.  Although the Agency’s nepotism policies are limited to preferential treatment between relatives, the message is well-taken:  The voluntary avoidance of such a situation would be best for the employees as well as their organizational unit.

INAPPROPRIATE BEHAVIOR/NON-PRODUCTIVITY

Many individuals choose to be discrete in their inter-office relationships.  Occasionally, it even comes as a surprise to fellow employees when two peers announce their impending engagement.  However, there are always those who either don’t care who knows, or seem to enjoy flaunting their physical relationship.  Inappropriate behavior in the workplace may be difficult to define, but if the amorous clutching of two employees becomes a distraction to other employees, you need to intervene and call your servicing HR Labor/Employee Relations Specialist for advice.  In most cases, simply counseling the employees about their behavior in the workplace, with an assurance that beyond the workplace you have no interest in their personal matters, should be sufficient.  If it is not, disciplinary action may be warranted.  

Another related behavior is simply too much socializing, to a point where productivity is negatively impacted.  Although this behavior can occur just as often between two casual friends as between the partners in a more personal relationship, we will focus on the latter.  In one FAA facility, exhaustive and explicit “love notes” were being sent via email between two co-workers on each night shift that they worked together.  Due to the profanity of some of the language used, the couple’s behavior violated a prohibition against sexual remarks on official government equipment/computers, as well as constituting excessive personal use of government computers.  Dealing with inappropriate use of the computer is relatively simple.  Loss of productivity may be a bit cloudier, especially when manifested by excessive chattiness.  When you feel that the productivity of two individuals and/or those who work in their proximity is suffering, you should contact your HR LR/ER specialist for advice.  


An additional note:  You may wish to ask yourself if you would consider a brief kiss, a “peck on the cheek” or a couple holding hands at the picnic bench outside your facility to be offensive or disruptive.  If not, would the same behavior between a same-sex couple be offensive?  Just a friendly reminder that the FAA prohibits discrimination on the basis of sexual orientation, and this may well extend to counseling or disciplinary action for alleged inappropriate behavior.

SEXUAL HARRASSMENT

Within the FAA, and no doubt the private sector as well, there have been a number of failed relationships in which one partner wants to maintain the status quo.  Within this writer’s experience, in at least one case the individual who was “let go” pursued his former lover to the point of harassment.  She filed a complaint with the Accountability Board, and in concert with HR, appropriate disciplinary action was taken against her former paramour.  Of course either the female, male, or both parties if appropriate, will be disciplined for prohibited behavior in the workplace.

A charge of sexual harassment can readily arise from fraternization between an employee and his or her supervisor.  Again, such relationships should not be encouraged, and reassignment of one of the partners would be the most ideal situation.  But from time to time, one of the employees may raise a charge of sexual harassment.  Fortunately, this agency has a well-established mechanism in the Accountability Board process for addressing such instances.

Southwest Airlines writes with pride at having 1,133 employees whose spouses also work for the company, that is 2,266 employees, or just over seven percent, are married to another employee.  How many of these couples met at Southwest is not available.  But providing fertile ground to nurture mature and responsible relationships can be a valuable ancillary societal function of an organization.  It is broadly accepted that a strong supportive relationship assists individuals in coping with life’s challenges that, in turn, makes for a happier and potentially more productive employee.  Managers just need to be careful that such relationships do not negatively affect the organization, or the Agency.

Recent Case Decisions

Arbitration

An arbitrator upheld the removal of a Air Traffic Controller whose training was suspended because he failed to progress to the next level.  The employee received 432 hours of training, well above the prescribed 250 hours, an 82.8% increase above the norm.  Despite the Union’s arguments, the arbitrator found no basis to conclude that the grievant was the victim of an attempt to act on a foregone conclusion that he could not successfully complete training, or other forms of animosity or bias.  Said the arbitrator, “In a profession where good judgment is surely an absolute necessity, the grievant’s inability to properly assess his progress or lack thereof, and to properly evaluate the seriousness of his errors, even when labeled unsatisfactory, is mystifying and extremely troublesome.”  The arbitrator stated that while the Agency owed the grievant an opportunity to qualify as a certified Air Traffic Controller with a training program that was consistent with Agency directives, the Agency did not owe him an opportunity to train in perpetuity.  

Unfair Labor Practice (ULP) 

The Federal Labor Relations Authority (FLRA) dismissed NATCA’s charge that the FAA implemented DOT Order 3910.1C, which governs drug and alcohol testing, without bargaining.  In April 2006, FAA notified NATCA that it would issue a revised Order 3910.1C.  After receiving a briefing in May 2006, NATCA requested information concerning the issue.  The parties exchanged email messages for several months concerning that request.  In August 2006, NATCA demanded to bargain and in September 2006 forwarded its proposals to FAA.  FAA implemented the revised Order in November 2006, without responding to NATCA’s proposals.  FAA refused to bargain on the basis that the revised Order did not change employees’ working conditions and that NATCA’s proposals were not negotiable.  The FLRA determined that the changes to the Order were de minimus and since the changes did not have a reasonably foreseeable adverse impact on bargaining unit employees that was more than de minimus, FAA was not required to bargain.
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REMINDER:   The advice your servicing HR LR/ER Specialists provide on most Labor Relations or Employee Relations issues will depend on the specific facts you present to them. Therefore, when you are faced with an LR or ER issue, we strongly encourage you to consult with these subject matter experts before you take any actions in these areas.





Humor Break





Quotations to Ponder…………





"To make a long story short, there's nothing like having a boss walk in."  Doris Lilly





"Why don't they make the whole plane out of that black box stuff."  Steven Wright





"Sometimes I lie awake at night, and I ask, 'Where have I gone wrong?' Then a voice says to me, 'This is going to take more than one night.' "  Charlie Brown 





"UNIX is basically a simple operating system, but you have to be a genius to understand the simplicity." Dennis Ritchie





"Nouvelle Cuisine, roughly translated, means: I can't believe I paid ninety-six dollars and I'm still hungry."  Mike Kalin.





"More and more these days I find myself pondering how to reconcile my net income with my gross habits."  John Nelson





"All I ask is the chance to prove that money can't make me happy." Spike Milligan





"In mathematics you don't understand things. You just get used to them."  John Von Neumann





"Since the mathematicians have invaded the theory of relativity, I do not understand it myself anymore." Albert Einstein





"Inanimate objects can be classified scientifically into three major categories; those that don't work, those that break down and those that get lost." Russell Baker.


Top of Form


Bottom of Form





From: http://www.comedy-zone.net/quotes



























































