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Mr. Kevin F. Schehr

5522 Lake Ridge Terrace

Bowie, MD 20720

Dear Mr. Schehr:

Thank you for your letter dated August 25, 1998, to the Federal Aviation Administration (FAA), Office of the Chief Counsel, requesting an interpretation concerning the medical certification requirements for FAA Aviation Safety Inspectors, Operations (ASI).

Before addressing your concern, we would like to first apologize for the delay in responding to your letter. A large number of priority projects, regulatory matters, and staff shortages have prevented us from responding in a more timely manner to the many requests for interpretations.

In your letter you state that the FAA employs you as a flight instructor and check airman. In this position, you serve as an instructor pilot conducting initial and recurrent flight training courses for ASI. You state that the FAA Flight Standards Service (AFS) recently changed its policy regarding FAA medical certificate requirements for an ASI; an ASI only needs to possess a third-class medical certificate. Prior to the AFS policy change, a second-class medical certificate was required for an ASI. You state that an ASI receiving training at Hangar 6 acts as a required crewmember, second in command, in accordance with the airplane flight manual (AFM) limitations. In addition, the ASI, while actively participating in this flight training, is being compensated in many forms by the FAA (salary, per diem, lodging, transportation , logging of flight time). Also, you provide in your letter that the recurrent flight courses conducted by Hangar 6 are required events, that Hangar 6 operates its fleet as civil aircraft not public aircraft, and that the ASI receives the recurrent training in flight in airplanes and not in flight simulators.

You state that the AFS policy change has presented you with a professional and legal dilemma of whether or not to comply with the AFS policy, which you believe is contrary to the Federal Aviation Regulations (14 CFR). Accordingly, you seek a legal opinion regarding whether an ASI, who holds only a third-class medical certificate, is allowed to act as a required pilot flight crewmember while receiving compensation under 14 CFR. The answer is no.

Section 61.23 (14 CFR section 61.23) sets forth the medical certificate requirements for pilots. This section provides, in pertinent part, that a person exercising the privileges of a commercial pilot certificate must hold at least a second-class medical certificate and that a person exercising the privileges of a private pilot certificate must hold at least a third-class medical certificate.

Section 61.117 (14CFR section 61.117) sets forth the privileges and limitations of the holder of a private pilot certificate: second in command. That section provides, in pertinent part, that a person who holds a private pilot certificate may not, for compensation or hire, act as second in command of an aircraft that is type certificated for more than one pilot, nor may that pilot act as second in command of such an aircraft that is carrying passengers or property for compensation or hire. Section 61.117 does provide for the exceptions to the above (incidental business activity, expense sharing, charitable airlifts, search and location missions, glider towing), however, none of the exceptions are applicable based on the facts presented in your letter.

An ASI, when acting as a required pilot flight crewmember, whether he or she is providing pilot examinations or evaluations, or is receiving training as part of his or her job, is exercising the privileges of a commercial pilot certificate and needs to hold at least a second-class medical certificate. The ASI is exercising the privileges of a commercial pilot certificate because he or she is acting as a required pilot flight crewmember and is receiving compensation related to that authority. The ASI is receiving compensation in the form of his or her salary. Piloting activities are integrally related to the ASI job function. Acting as a required pilot flight crewmember during pilot examinations and evaluations, as well as acting as a required pilot flight crewmember during recurrent flight training courses, are a foreseeable and normal part of the job duties of an ASI; they are not incidental or casual and unimportant part of the work of an ASI. In addition, an ASI is receiving compensation in the form of recurrent flight training, per diem and lodging during the recurrent flight training, transportation to and from the recurrent flight training, logging of flight time during the recurrent flight training, and any additional rating the ASI obtains from the recurrent flight training.

Accordingly, an ASI that acts as a required pilot flight crewmember when performing the functions of his or her job, including training, is exercising the privileges of a commercial pilot certificate and must hold at least a second-class medical certificate.

In reviewing your concern, we met with representatives from AFS-800 to review the "recent AFS policy change" that you mentioned in your letter. AFS-800 provided us with a memorandum, dated January 22, 1997, that discussed a policy change regarding the medical certificate requirements for an ASI. In this memorandum, it states that "third class medicals will meet the recurrent medical requirements for operations inspectors, with the exception of those inspectors who are performing crewmember functions that require a second class medical." (Emphasis added.) AFS-800 stated that this guidance was needed to address an ASI that does not need to act as a required pilot flight crewmember (e.g. and ASI that works only on flight simulators or flight training devices or an ASI that never acts as a required pilot flight crewmember). AFS-800 concurred that an ASI, who holds only a third-class medical certificate, is not allowed to act as a required pilot flight crewmember when performing the functions of his or her job, including training. We have attached a copy of this memorandum for your review.

We hope this satisfactorily answers your question.

Sincerely,

Donald P. Byrne

Assistant Chief Counsel

Regulations Division

