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INTRODUCTION





The establishment of effective labor-management relations is a fundamental responsibility of every supervisor and management official who have subordinates subject to the Federal Service Labor-Management Relations Statute. Labor relations activity is not an extra duty or requirement outside your main or real job. It is a direct part of how you get your work done through employees, some of whom may be represented by a union.





This Guide is designed to assist you in meeting the challenges of your position. This Guide was developed to help you recognize and meet your labor relations responsibilities with confidence and effectiveness. The Guide will not make you a labor relations expert. However, we believe it will provide you with the necessary foundation so you can develop the specific knowledge and skills necessary to operate effectively in a union environment.





One of the difficulties in developing this Guide is that the labor relations program in the Federal Government is constantly changing. New decisions are issued daily by courts, arbitrators, and administrative agencies. These changes cause labor relations to be a dynamic, evolving field. Do not rely on this Guide exclusively. You should consult with your operating division whenever dealing with any complex union issue. Your operating division will work closely with your labor relations branch in order to ensure application of any new case law. In your labor relations branch, we are committed to provide you current information and assist you in discharging your labor relations responsibilities.





STORY OF LABOR RELATIONS IN THE FEDERAL GOVERNMENT


Early History of Unions





Union membership and activity among federal government employees can be traced to the early days of this country. Employees of Naval shipyards and Army arsenals organized into unions sometime in the early part of the 19th Century. The first federal government employee work stoppage occurred in 1835 and 1836 when employees at the Washington and Philadelphia Navy yards struck for the 10-hour day and for general redress of their grievances.





The first formation of national unions of federal civil service employees began in the late 19th Century. The National Association of Letter Carriers was established in 1889 as the first national postal union. In 1935, Congress passed the National Labor Relations Act (Wagner Act) and created the National Labor Relations Board (NLRB) to administer it. This Act established for the first time the policy that "employees shall have the right to organize and bargain collectively." However, this law applied only to private sector employees.





Formal recognition of labor-management relations in the federal government was not established until January 1962, when President John F. Kennedy issued Executive Order 10988. This order represented the first government-wide policy on collective bargaining in the federal government and marked a major reversal of policy toward unionism in the federal sector. In 1969, President Richard M. Nixon issued Executive Order 11491 which expanded the representational rights of unions and employees. It also established the Federal Service Impasse Panel, the Assistant Secretary of Labor Management Relations, and the Federal Labor Relations Council (FLRC) to administer the labor relations program. The significance of this new executive order was that it provided third party machinery for the resolution of disputes and established a central authority for policy setting.





Civil Service Reform Act of 1978





By 1978, approximately 60% of the employees on the federal workforce were represented by unions. Over the years, a frequent criticism leveled by unions against the federal labor relations program was that it was governed almost exclusively by Presidential executive order rather than by law. This meant that the labor relations program was subject to change and refinement by the President without formal approval by Congress. It also meant that federal employees generally had no statutory protection of their right to join or organize for labor purposes. This was in contrast with the private sector's labor program which was governed and enforced by numerous federal statutes.





Perhaps the most critical element contributing to the passage of collective bargaining legislation was the commitment of President Jimmy Carter to the reform of the civil service system. President Carter realized that he needed the federal unions' support in order to obtain Congressional approval of his proposed Civil Service Reform Act. Therefore, he proposed to elevate the status of federal sector labor relations from the protection of executive orders to the full protection of a law. Following lengthy negotiations in Congress, the Federal Service Labor Relations Statute (FSLMRS) became part of the Reform Act (Chapter 71 of Title 5 of the U.S. Code). This labor relations section, that became the basis for the labor legislation, was covered under Title VII of the Civil Service Reform Act of 1978. For simplicity, the Federal Service Labor-Management Relations Statute will be referred throughout the booklet as "the Statute" or "law.





Among the most significant chances brought about by the Civil Service Reform Act was the creation of the independent and neutral Federal Labor Relations Authority (FLRA) to administer the provisions of the Federal Service Labor-Management Relations Statute. The FLRA (which is referred to as "the Authority" throughout the booklet) assumed most of the functions performed under Executive Order 11491 by the Federal Labor Relations Council and the Assistant Secretary of Labor for Labor-Management Relations.





The structure of the FLRA organization sometimes creates confusion. The Authority is a three member panel which functions much like a court. It resolves negotiability issues (whether a matter is subject to negotiation), decides unfair labor practice issues, resolves exceptions to arbitrator's awards, and administers and interprets the Statute. Facility management have no real contact or communication with the three-member panel.





As a manager or supervisor, you are most likely to encounter an employee from the Office of the General Counsel. The Office of the General Counsel investigates unfair labor practice charges and prosecutes those it considers to have merit. The seven FLRA Regional Offices which investigate unfair labor practice charges are under the control of the General Counsel. Chapter six discusses unfair labor practices (ULP's) in detail.





Important Provisions of the Federal Service Labor-Management Relations Statute.





The Federal Service Labor-Management Relations Statute (Title VII of the Civil Service Reform Act of 1978) prescribes labor-management relations rights and obligations of agencies and labor organizations in the federal service. The Statute also establishes procedures which are designed to meet the special requirements and needs of the federal government. As a manager or supervisor you should have an understanding of the important provisions of the Statute. It is critical that you have a copy of the Statute accessible at your facility/office in order to perform your labor-management responsibilities. If a copy of the Statute is not maintained at your facility/office, you should contact your labor relations branch so a copy can be provided.





A brief summary of some of the most important sections of the Statute are listed below in order to assist you in better understanding your responsibilities and rights under the Statute.





Section 7101 - Findings and Purpose





Reasons for establishing federal labor relations are outlined as follows:





It safeguards the public interest. 


It contributes to the effective conduct of public business. 


It facilitates settlements of disputes between employers and their employees involving conditions of employment. 


It promotes modern and progressive work practices and efficient operations. 





This section clearly identifies the legislative goals. These goals are always kept in mind when cases are adjudicated in the variety of labor-management forums.





Section 7102 - Employees' Rights


Employees covered by the Statute have a protected right to form, join, or assist any labor organization, or refrain from these activities.





This includes the right to act as a representative, present union views, and bargain on conditions of employment.





Section 7103 - Definitions


Provides definitions of various labor relations terms.





Section 7104 - Federal Labor Relations Authority


The structure of the Federal Labor Relations Authority and the General Counsel of the Authority are outlined. Duties of the General Counsel are identified.





Section 7105 - Power and Duties of the Authority


This section is a detailed outline of the duties of the Authority.





Section 7106 - Management Rights


The most cited section of the Statute by management officials.


Section 7106(a) outlines prohibited subjects of bargaining. Management rights include the right:





to determine mission, budget, organization, number of employees, internal security;





to take personnel actions; hire, fire, discipline, etc.;





to assign work, contract out, and to determine personnel by which agency operations are to be conducted;





make selections from either a promotion register or any appropriate source;





to take actions necessary during emergencies.





(b)(1) - Lists the permissive subject of bargaining on which management may bargain or may refuse to bargain. These subjects include the numbers, types, and grades of employees or positions assigned to any organizational subdivision, work project, or tour of duty, and technology, methods and means of performing work. An Executive Order signed by President Clinton has been issued which mandates agencies to negotiate on these permissive subjects.





(b)(2) and (b)(3) - These sections state that management rights do not preclude bargaining on:





Procedures that agency management might use to implement an action (Implementation).





Arrangements for employees who are adversely affected by the action (Impact).





A section on Impact and Implementation bargaining can be found in Chapter Two on Bargaining Obligations.





Section 7114 - Representation rights and duties


(a)(2)(A) - Provides the union the right to be present at formal discussions which concern any grievance, personnel policy, practice or other general condition of employment.





(a)(2)(B) - Provides the union the right to be present at investigatory interviews if employee reasonably believes discipline could result and if employee requests representation (Weingarten right).





Chapter Four - "Meeting with Employees" focuses on formal discussions and investigative examinations.





(b)(4) - Duty to furnish the union, to the extent not prohibited by law, data which is normally maintained by the agency, reasonably available and necessary for collective bargaining purposes. Chapter Five outlines the requirement of this statutory provision.





Section 7115 - Allotments to Representatives


For the exclusive representative, dues deducted from employee's pay upon request by employee, at no fee to union; may not be revoked for at least one year.





Section 7116 - Unfair Labor Practices 





Covers both management and labor organization unfair labor practices. (Chapter Six continues the ULP procedures.)





For matters subject to a ULP or negotiated grievance procedures, must choose one or the other.





Section 7121 - Grievance Procedures


Negotiated grievance procedure (NGP) must be included in any collective bargaining agreement and must end in binding arbitration.





NGP must allow union to present and process grievances on behalf of itself and unit employees.





NGP must allow employees to present their own grievances; union has the right to be present during grievance proceedings. Discrimination allegations may be raised under NGP or statutory appeals procedure, but not both.





Chapter Three provides information on handling grievances.





7131 - Official Time


Not authorized for internal union business. Authorized to employees participating in any proceedings before FLRA. Parties can agree to an amount for employees any matter arising under the Statute.





This amount of time can be negotiated and is included in your labor agreement. You should be familiar with the amount of authorized official time outlined in your labor agreement.





 


YOUR BARGAINING OBLIGATIONS


Bilateralism


Having employees represented by a union creates a bilateral relationship. Bilateralism means that management and the union make a joint effort to determine policies and practices affecting the working conditions of employees. This joint effort means that management cannot make unilateral or one-sided decisions on issues that affect the working environment of employees. Instead, it must provide the union an opportunity to negotiate or to suggest an alternative that would be agreeable to both sides. The change from unilateral to bilateral decision-making is one of the principal effects of the collective bargaining process in the Federal government. Generally, collective bargaining leads to a working agreement (also known as a negotiated agreement, collective bargaining agreement, or a contract) between management and the union. In labor relations such an agreement becomes all important and both sides must honor it. In a bilateral relationship each party maintains certain rights and responsibilities. The Statute prescribes certain rights for the individual employee, the labor union, and management.





Mid-Term Bargaining


One of the most important rights granted to the exclusive representative is bargaining with agency management. There are two types of bargaining. The first type, is contract negotiation bargaining, which occurs every few years when the whole labor agreement is re-negotiated. This type bargaining is usually accomplished by a few designated representatives of both the FAA and the union from the national headquarters with some field representation. The second and most common bargaining is and goes on while the labor agreement is in effect. Such bargaining is usually called mid-term or mid-contract bargaining and is usually done by manager of the facility/office.





In order to effectively manage our operations, we must constantly adjust and change if we are to succeed as an effective agency. Changes are almost a way of doing business in the FAA. Changes may include additions or reductions in staff, changes in the way work is assigned or carried out, adopting a flex time arrangement, or changes in smoking rules.





You are required to negotiate with the union on any changes in conditions of employment which are not covered by your national labor agreement for bargaining unit employees at your facility/office. Conditions of employment include personal policies, practices, and matters whether established by rule, regulation or otherwise, affecting working conditions.





Personnel Policies and Practices


Personnel policies and practices are: the written and unwritten rules that apply directly to employees in the performance of their duties. These rules and procedures apply to people-- employees and, therefore, are called personnel policies and practices. Personnel policies are those rules and procedures that are directed specifically at the benefits to which employees are entitled, the manner in which employees are required to conduct themselves, and the procedures for carrying out various personnel actions including promotions, details, reassignments, etc. These rules and procedures may include leave policies, dress codes, merit promotion policies, assignment of overtime or work schedule changes. These all apply to employees and are considered personnel policies or practices.





Working Conditions


Working conditions can be described as the actual work environment of employees. These may include the safety conditions involved in performing the work; availability of food services; eating, breaks, and child care facilities; or parking arrangements.





Making Changes


If you desire to change conditions of employment not covered by your particular labor agreement, you have to follow specific steps for making chances. These steps are outlined in your labor agreement. It is important to understand that changes in conditions of employment require "substance" negotiation with the union. This means that the very essence of the rule, practice, or procedure is open to negotiation. This means that the union is free to reject your proposed change in whole or in part, and to propose various alternatives that you would be required to consider. This type of negotiation is often referred to as "substance" negotiation since the actual substance of the decision is negotiable.





Our labor agreements which cover changes in conditions of employment, require specific notice to the union. The specific procedures are different in each labor agreement. These labor agreements allow for the escalation of unresolved bargaining disputes to the next organizational level for resolution. You must become familiar with the procedures affecting your organization.





Management Rights


The term "management rights" means that agency management is not obligated to bargain on a particular subject because it has been reserved as a right over which only management has control. Management exercises sole decision-making authority and retains the right to make the fundamental decisions in these areas. These rights are outlined in Section 7106(a) of the Statute. This authority gives management the right to determine:





The agency's mission, budget, and organization.





Numbers and types of employees.





Internal security.





Assignment of work and contracting out of work.





Decisions to hire, assign, direct, layoff and retain employees in the agency.





Decisions to suspend, remove, reduce in grade or pay, or take other disciplinary action against employees.





Impact and Implementation Bargaining


Even though no negotiation is required with the union in exercising a management right, these decisions, in some instances, cannot be made in a vacuum without incurring a bargaining obligation. As the exclusive representative for bargaining unit employees, the union has a right to become involved in working out how a decision would affect the work lives of employees. Working out such procedures and arrangements for dealing with the effect a management decision has upon employees is commonly referred to as "impact and implementation" bargaining There is no mention of the terms "impact and implementation" bargaining in the Statute However, Sections 7106(b)(2) and (b)(3) are the statutory equivalents of I&I bargaining. Section 7106(b)(2) of the Statute is bargaining involved in procedures which management officials of the agency will observe in exercising a management right. This is the implementation bargaining requirement. Section 7106(b)(3) requires bargaining on the appropriate arrangements for employees adversely affected by the exercise of a management right. The union can make proposals that are designed to reduce the negative impact of the change on affected employees. This is the impact bargaining requirement. It is important to have the union focus on their requirement to provide proposals for implementation and to reduce the negative impact of the change on affected employees. More often the union takes issue with the management decision instead of providing I&I proposals.





To illustrate, management is empowered to decide whether to promote employees and, therefore, is not obligated to negotiate with the union over whether it will do so. Beyond that fundamental level of decision making, however, management is obligated to bargain with the union on the procedures to be followed if management decides to promote employees. Our labor agreements have procedures to be utilized in the merit promotion process.





There are several examples that can be discussed which provide guidance regarding management responsibilities when negotiating a 7106(a) right. Management can make a decision to "downsize" and layoff employees through reduction-in-force procedures without concurrence from the union. However, even though the union can not stop management’s decision, it can offer proposals to lessen the adverse affect on employees who will be RIFed. For example, if a union proposed that management had to provide a certain amount of advance notice of a pending layoff before it can be carried out and further, that the agency would provide out-placement assistance to employees in effecting the reduction-in-force, such proposals would be negotiable because they are directed at the procedures management would follow in carrying out its decision, not at its right to make the decision.





Another example of an exercise of management’s right is a decision whether discipline should be imposed for a violation of its rules. A union is entitled to bargain with management over the procedures that must be followed in carrying out discipline; for example, investigative techniques, time limits on effecting discipline, the employee’s rights to be notified of potential discipline and time to prepare a response to the proposed action. This "procedure" bargaining is the same principle that is involved in "impact" bargaining. For example, management retains the right to determine, whether to add a work shift, but the union retains the right to bargain on the impact of that decision on employees. These negotiations might concern how employees are chosen for assignment to the extra shift, whether it will be a permanent or rotating shift, or what child care services will be available to employees on it.





These examples of I & I bargaining should provide a better understanding of management’s obligations in bargaining with the union when exercising a management right.





The procedures to negotiate impact and implementation bargaining with the union are the same as the procedures utilized to bargain with the union on changes in conditions of employment not specifically covered by your labor agreement. These procedures are outlined in your specific labor agreement.





I & I Bargaining and the "Covered By" Doctrine


The above section on I & I outlines the statutory requirement for management to bargain with the union. Our national agreements have many articles in which I & I bargaining has already been completed. For example, these articles include matters such as Disciplinary/Adverse Actions, Promotions, Temporary Assignments, Realignment of Work Force, Reduction-In-Force (RIF), Medical Qualifications and Training. The procedures and appropriate arrangements regarding these conditions of employment have already been negotiated and there is no further requirement to bargain on these matters at the local level. An example might be helpful. You have decided that you will be suspending an employee for ten days based upon his/her misconduct. The union is concerned about the adverse effect a decision to suspend this employee will have on the watch and/or leave schedule for the employees on the team/in the unit. Do you have to negotiate with the local union representative on the I & I regarding management’s decision to suspend? NO! The union and management have already negotiated procedures and appropriate arrangements for adversely affected employees in the national agreement. Therefore, no further bargaining is required at the local level. 





The Federal Labor Relations Authority has established the "covered by" doctrine which explains how labor agreements affect our duty to bargain. It applies when management proposes to take a specific action concerning a condition of employment but refuses to negotiate with the union over the matter based on the agency’s belief that the matter already has been the subject of negotiations and is, therefore, covered by the parties’ agreement. This defense is not limited to I & I bargaining, but also is applicable to substance bargaining.





What is the purpose of the "covered by" doctrine? The purpose is to prevent the requirement that the parties bargain over the same "matter" during the term of the contract if the parties have already bargained over that "matter" in formulating their collective bargaining agreement. The Authority thus far has defined "matter" as the general topic of the dispute rather than the more limited topic which was the subject of the union’s concerns. Therefore, even through the specific issue regarding the union’s concerns is not addressed, there is no bargaining obligation if the general topic was dealt with by the parties.





Further explanation of the "covered by" doctrine can be found in the Union-Initiated Bargaining Section.





Past Practices


The concept of a past practice is one which is often confusing to both management and the union. What is a past practice? Past practices, as defined by the FLRA include all conditions of employment not covered in the parties' collective bargaining agreement which are followed by both parties, or followed by one party and not challenged by the other over a period of time. Past practices may also include the actual practice being followed, regardless of the contractual agreement and such practice must be consistently exercised for an extended period of time with the parties' knowledge and consent.





To be a "past practice", the established practice must involve a condition of employment. A matter that is not a condition of employment does not become a condition of employment either through practice or agreement. To be a "past practice", the practice must be well known to both parties, and is accepted by them with no significant efforts to prevent it. To be a "past practice", the practice must be long-standing or widespread. There is no specific time period identified to constitute a past practice. However, a practice in effect for one month, more than likely would not be a past practice, but one lasting a year, most likely would be a past practice.





If a past practice is found to exist, it is binding on all parties. Neither management, nor the union may change the past practice until the other party is given an opportunity to bargain. When a dispute arises concerning a change in a particular practice, it is first necessary to determine whether the matter involved is a condition of employment under the statutory definition.





A determination is then made as to your bargaining obligation, that is, whether the agency is obligated to bargain on the substance of the change or only on the procedures to be followed in making the change and appropriate arrangements for adversely affected employees.





If management discovers that one of its personnel practices is unlawful, it may terminate that past practice without delay. There is no obligation to bargain over the decision to terminate the practice. However, although management may be required to correct an unlawful practice once discovered, there is nevertheless an obligation to give notice of the change, and upon request, bargain to the extent consonant with law and regulation concerning the impact of the required change and its implementation Therefore, after terminating the unlawful practice, you may have to I&I bargain with the union.





De Minimis Changes


The de minimis standard is a term of art in labor relations. It has been determined by the Authority and Courts that not every change in conditions of employment requires a bargaining obligation. Before there is an obligation to bargain on the substance of a proposed change there must be actual change in working conditions. If there is no change in working conditions, there is no obligation to bargain.





Management has an obligation to bargain with the union when exercising a management right under Section 7106(a) if the change has impact on employees. If the change is insignificant or, as the Authority has its standard, de minimis, no impact bargaining is required.





In order to determine whether a change in conditions of employment requires bargaining when management exercises a management right, the pertinent facts and circumstances in each case will be examined. In examining the record, the FLRA places the principal emphasis on such general areas of consideration as the nature and extent of the effect or reasonable effect of the change on conditions of employment of bargaining unit employees. One of the criteria considered in this regard is the possible loss of benefits to employees. These benefits may include reductions in pay, job security, potential discipline, etc. Equitable considerations will also be taken into account in balancing the various interests involved.





The number of employees involved is not a controlling consideration. It is the Authority's position that a change affecting one employee may require bargaining. The number of employees involved is applied primarily to expand, rather than limit the number of situations where bargaining will be required. For example, the FLRA may find that a change does not require bargaining. However, a similar change involving hundreds of employees could, in appropriate circumstances, give rise to a bargaining obligation.





Union-Initiated Bargaining


There are situations where a union representative approaches management and seeks to negotiate about some new matter that is not already covered in the agreement. Under current case law, a union has the right to request bargaining during the life of the labor agreement over matters not covered in the existing labor agreement. 





The most important concept in bargaining on union-initiated issues is what is meant by the term "covered in the existing labor agreement." The Courts have recognized the critical importance of stability in the bargaining relationship between management and the union. It would be disruptive to the conduct of the government’s business if the national collective bargaining agreement was merely the starting point for constant negotiating over every agency action. This would create a disincentive to engage in collective bargaining and agree upon a comprehensive labor agreement at a national level. Therefore, management is not obligated to bargain over a union-initiated bargain proposal if the matter is covered by the national agreement.





Our national labor agreements are very comprehensive with articles covering almost every conceivable condition of employment topic. Therefore, local mid-term bargaining on union-initiated topics should be very limited since bargaining has been accomplished already on most matters.





The Authority has provided some very technical guidance on determining if a matter is covered by the agreement. This guidance is confusing to most everyone except the most experienced labor relations practitioners. Therefore, if your union representative proposes a change during the life of your labor agreement, you should ensure that you contact your line of business labor relations contact point so the scope of the negotiations can be discussed with your labor relations branch and advice provided before beginning any negotiations.








HANDLING GRIEVANCES


What Is a Grievance?


Grievances are complaints concerning conditions of employment and allegations that the labor agreement has been violated or incorrectly interpreted. This is different than an unfair labor practices. Unfair labor practices are those actions which management and the union are prohibited by law (Title VII) from taking. A detailed explanation of an unfair labor practice is found in Chapter 6 of this Guide.





Grievances are complaints in the following categories:


By an employee on that employee's employment matters. 


By a union on employees' employment matters. 


By an employee, union, or agency management claiming that: 


The labor agreement has not been correctly interpreted or has been violated. 


A law, rule, or regulation affecting conditions of employment has been violated or that an error in interpretation or application of a law, rule, or regulation has occurred. 





As you can see, a bargaining unit employee or union representative can file a grievance about almost anything that is connected in some way with employees’ conditions of employment. For your review, conditions of employment include personnel policies, practices, and general wording conditions. A grievance would be based on a claim that some action or inaction by management violates either a rule, regulation, or practice contained in the labor agreement or elsewhere, such as FAA personnel regulations.





A grievance could be filed, for example, if an employee believes that the overtime procedures in the labor agreement were not utilized in the selection for an overtime assignment. Additionally, a grievance could be filed if an employee or the union felt that the agency violated a Federal Aviation Personnel Management Letter or Personnel Reform Implementation Bulletin (PRIB). Another common kind of grievance might challenge a disciplinary action taken against a bargaining unit employee.





The Negotiated Grievance Procedure


The negotiated grievance procedure is the mechanism which affords bargaining unit employees the avenue to seek redress (remedy) from management decisions that adversely affect them.





A negotiated grievance procedure serves several important purposes, including the following:


Provides fairness and assures due process by giving employees an opportunity to be heard. 


Channels conflict by helping, to identify problems before they become more serious. 


Provides an avenue of communication between management and employees which allows employees and the union the opportunity to bring issues to management's attention as well as keeping management informed of problems at the operating level of the organization. 


Provides an enforcement mechanism by allowing either the union, an employee or management to file a grievance if the other side is not living up to the rules established in the labor agreement. 





The Statute requires that each collective bargaining agreement provide for the settlement of grievances. Except for the requirements of binding arbitration as the final step in the negotiated grievance procedure, and the rights to representation, no specific requirements in law, rule, or regulation exists. Therefore, grievance procedures vary considerably from each FAA labor agreement. It is paramount that you become familiar with the grievance procedures for your specific labor agreement.





Steps in Handling Grievances


If a formal grievance is filed, the facility manager/office manager should contact your labor relations branch for a number to insert on FAA Form 3770.2. Be prepared to give the general subject, the article(s) grieved, and a summary of the grievance when you contact your labor relations branch. You must contact your operating division and provide the same type of information.





You should acknowledge receipt and make distribution immediately of the copies as follows:


1 to Union Representative (copy - 5)


1 to Employee (if employee grievance - copy - 3)


1 to your labor relations branch (copy - 4)


1 to Operating Division (copy - 2 - designated as ALR)





In some instances, the union may use their own grievance form. In these cases, copies should be made and distributed as stated above.





The record copy (copy - 1) should be inserted in a folder and maintained at your facility/office along with pertinent documentation. These documents should include records of conversations or informal attempts at resolutions, orders, notice handbooks, pertinent correspondence, etc.





Remember as soon as you acknowledge receipt of the grievance, the time limits for response begin. You should check the grievance to determine if it is filed timely, in accordance with your labor agreement requirements. An untimely grievance should be rejected. However, the merits of the grievance should be responded to even if the grievance is rejected. your labor relations branch will assist you in developing an appropriate response to the grievance if it is to be rejected as untimely.





If the grievant requests an oral presentation and if one is provided for in your labor agreement, you should schedule a meeting while the employee is in a duty status. Remember the union has the right to attend the oral presentation in accordance with the Statute. The union has a right to be present during any grievance proceeding, even if the employee does not want the union to be present during the presentation of the grievance.





The oral presentation provides an opportunity for an employee to elaborate on the written grievance in his/her words so that he/she is sure you understand his/her position. Union-filed grievances do not include this step. It is important to distinguish early if the grievance submitted is filed by an employee or filed by the union. This will determine which specific provision of the labor agreement should be followed.





You are strongly encouraged to keep notes on the grievance discussion. You can ensure through this discussion that the precise nature of the grievance is understood and any questions regarding the relief requested are resolved. Even if your labor agreement does not provide for an oral presentation, you may want to meet with the employee and a union representative for an employee-initiated grievance or a union representative for a grievance filed by the union in order for you to understand the issue of the grievance and any remedy sought. It is critical for you to pin down the specifics of the grievance.





We are committed to resolving any grievance at the lowest possible level. In order to accomplish this, you must ensure that you gather all the facts surrounding the grievance. Remember, there is sometimes more than one version of the facts. Think creatively! Attempt resolution.





After gathering all the facts you can regarding the grievance, you must make your decision. There is nothing wrong in admitting an error, if one occurred, and granting the grievance. Much credibility can be gained by admitting an error and sustaining a grievance, if the circumstances warrant it. Nothing, can undermine a manager's or supervisor's authority and credibility more than routinely denying grievances so that the next management level will have to make a decision.





When you make your decision regarding a Grievance, you should attempt to personally deliver the grievance to the employee and union representative for an employee-initiated grievance and the union representative for a union-initiated grievance. It is important to have the grieving party acknowledge receipt of your answer since this will be in the time limits for the next step.





Binding Arbitration


When the parties have exhausted every step of the negotiated grievance procedure and the dispute still has not been resolved to the satisfaction of both sides, the final step must be binding arbitration. Binding, arbitration is the settlement of a dispute by an impartial third party, an arbitrator. The arbitrator's decision is final and binding on the parties to the dispute. Binding arbitration can be invoked by the union or management. A grievant cannot invoke arbitration on his/her own.





Binding arbitration should be used only as a last resort. Once a grievance is in the hands of an arbitrator, management and the union may lose control over the terms of the final decision and the arbitrator's award may be objectionable to both parties. However, a benefit of an arbitration may be the resolution of a matter which has been festering for a long time. Resolution of a grievance, however, should always be sought, even up to the point of arbitration.





An article in each specific FAA labor agreement outlines the arbitration procedures. The arbitrator conducts an informal hearing usually at the facility/office. How the hearing is conducted varies with the arbitrator's individual style of operation. The rules of evidence are not as strict as that of a regular Courtroom hearing. The hearing proceeds based upon the assumption that the arbitrator knows nothing about the case. Therefore, all the facts needed for the arbitrator to reach a decision must be presented during the hearing. The cost of the hearing, including transcripts, is divided equally between the FAA and the union. Grievance arbitration awards are final and binding as long as they are not contrary to law or are not deficient on some other very limited grounds. Where awards have been modified or set aside, more than 95 percent of such cases have involved conflict with some law, rule, or regulation.








MEETINGS WITH EMPLOYEES


 


As a supervisor or manager, you find yourself in constant communication with bargaining unit employees on a variety of subjects such as explanation of routine work assignments, gripes and suggestions from employees, performance evaluation and counseling and discussions unrelated to work topics. In these discussions, and in many others, you have no obligation to involve union representatives. However, the law stipulates that in two special kinds of meetings between agency representatives and unit employees, the union has the right to be present. These two meetings are formal discussions and investigative or Weingarten meetings.





Formal Discussions


The law (5 USC 7114(a)(2)(A)) points out that a union must be given the opportunity to be present at a formal discussion. You are obligated to provide reasonable notice of the meeting to the union and the union is allowed to send a representative of its choosing to the meeting. You should be aware that the right to attend formal discussions is an institutional right of the union. That is, the union must be given the opportunity to attend, even if the employee does not want the union present. The reason for this is that the union represents the interest of not only the employee present at the discussion, but also other unit employees who are not present, but who may be affected by the matter discussed at the meeting. There is no violation of the Statute when you conduct a meeting with unit employees, without the presence of the union, when proper notification is made and the union does not choose to attend.





Formal Discussion Criteria


The FLRA has consistently held that a formal discussion exists only if all the following elements are present: There must be:


a discussion; 


which is formal; 


between one or more representatives of the agency and one or more unit employees or their representatives; 


concerning any grievance or any personnel policy or practice or other general condition of employment. 





For the purpose of the law, the term "discussion" is synonymous with "meeting." A meeting that is called to make a statement or an announcement of personnel policy, even though no discussion will take place, is a formal meeting.





What makes a meeting "formal"?


In determining whether a discussion is "formal" within the meaning of the law, a number of factors are relevant. These are:


Whether the individual who held the discussion is merely a first-level supervisor or is higher in the management hierarchy. 


Whether any other management representatives attended. 


Where the individual meetings took place (i.e., in the supervisor's office, at each employee's desk, or elsewhere. 


How long the meeting lasted. 


How the meeting was called (i.e., with formal advance written notice or more spontaneously and informally). 


Whether a formal agenda was established for the meeting. 


Whether each employee's attendance was mandatory; and 


The manner in which the meeting was conducted (i.e., whether the employee's comments were noted or transcribed). 





The Authority has determined that the list is not exhaustive. Other factors may be identified and applied as appropriate in a particular case. The totality of the facts and circumstances will be considered by the Authority.





What was discussed at the meeting?


In determining whether a union has a right to representation at a meeting sometimes turns upon whether that meeting was a formal discussion concerning "any grievance or any personnel policy or practices or other general conditions of employment." The legislative history of this requirement makes it clear that the term "general" in the provision is intended to limit a union's right to representation at formal discussions which concern conditions of employment which affect employees in the unit generally. To meet this requirement, discussions focus on policies and practices involving general rules applicable to agency personnel, not discrete actions taken with respect to individual employees. 





The insertion of the word "formal" before "discussion" by Congress was to make the intention clear that the law does not require the exclusive representative be present during highly personal, informal meetings such as counseling sessions. For example, the union does not have a statutory right to attend a meeting between an employee and his/her manager, when the employee is offered a rehabilitation agreement. This is because an employee's participation in the substance abuse program can only be described as "highly personal" or a "individual discrete action" and thus not a personnel policy or practice affecting employees generally. Further, the substance of the meeting is limited to the individual employee and thus does not affect the entire bargaining unit.





When can a meeting chance to a formal meeting?


It is impossible to provide every scenario involved in deciding if a meeting meets the definition of a formal discussion. For example, management might meet with an employee to receive an oral reply to proposed adverse action for an employee's repeated tardiness. The format of the meeting is contemplated to be highly passive role for the agency. The meeting was held at the employee's request for the limited purpose of permitting the employee to make an oral presentation to management concerning the action that management had proposed taking against the employee.





There were no settlement discussions nor any statement from management reflecting the state of management's deliberations concerning the validity of the discipline proposed. In this specific scenario, there is no requirement to afford the union an opportunity to attend. However, the focus of meeting could have taken a significant shift, if during the oral reply, the employee suggests that his/her lateness could be eliminated if the facility had a liberal flexitime schedule. The manager could begin discussing with the employee the benefits of a flexitime policy for facility employees.





In this case, there is no obligation to afford the union an opportunity to attend when the meeting- began. However, management let the meeting evolve into a dialogue on a general personnel policy topic and would be remiss and in violation of the Statute if it did not stop the discussion and afford the union an opportunity to attend the meeting when there was a discussion of a flexitime schedule for the workplace.





Role of Union Representative


A union's right to be represented at formal discussions means more than merely being present. The union has a right to take an active role at a formal discussion. The union representative does not have to sit like a potted plant or blend in with the wallpaper. The union representative is entitled to:





Ask questions related to the matters under discussion at the meeting. 





Make relevant remarks concerning such matters. 





State the union's position on the matters discussed. 





The union representative has a right to comment, speak, and to make statements. However, the union representative cannot take charge of, usurp, or disrupt the meeting. The union representative's conduct must be reasonable, fully understanding there is room for "robust debate" between the parties.





In summary, it is sometimes difficult to distinguish between an "informal" or "formal discussion." If in doubt, resolve the doubt in favor of a formal meeting. Management must recognize that the union has an important role in looking after its own interests and the interest of its bargaining unit employees. Recognizing this statutory obligation will not only avoid a confrontation and a ULP, but attendance of a union representative at a formal discussion will be of an assistance to the collaborative atmosphere desired to conduct effective Labor-Management relations.





Investigative or "Weingarten" Discussions


The law (5 USC 7114(a)(2)(B)) also provides that the union has the right to represent employees in meetings with management when the employee is being examined in connection with an investigation. These conversations are usually referred to as investigative or Weingarten meetings.





The name Weingarten, used in connection with investigative discussions, comes from a private sector case decided by the U. S. Supreme Court in 1975, J. Weingarten, Inc., v. NLRB. In its decision, the Supreme Court determined that, in situations in which an employee is being questioned by a management representative and reasonably fears that discipline may be taken, the employee is entitled to the help of a union representative if he or she asks for such assistance.





When the Federal Labor Relations Statute was written, the principles of the Supreme Court's Weingarten decision were written into law. The law establishes four requirements for a meeting to be considered an investigative meeting allowing for union representation:


An examination of an employee in connection with an investigation (also known as an investigatory examination). To be an investigatory examination, the meeting must involve the questioning of an employee as part of an inquiry to ascertain facts. For example, routine work discussions or performance evaluation counseling sessions do not involve an investigation and, therefore, do not meet this requirement. 


The examination is conducted by an agency representative. An agency representative includes supervisors, managers, personnel specialists, and security agents. Examination by the Federal Bureau of Investigation or other outside law enforcement agencies are not subject to the Weingarten right. 


The employee reasonably believes disciplinary action against him or her may result, and 


The employee requests representation. The union's entitlement to be present occurs only at the employee's request. If the employee does not request representation, you may hold the meeting without notifying the union. This is significantly different than the requirement in a formal discussion. In a formal discussion situation, the union has a right to be there even if the employee does not desire union presence. The union only has a right to attend an investigative meeting if the employee wants the representative there. However, the right to attend this meeting is a right of the union. The employee does not have a right to his/her own personal representative from the union. If the employee is dissatisfied with the representative provided by the union, he/she has the choice to accept the union's representative or have no representative during the investigative examination. 





In addition to the requirements for union representation rights in the Statute, each of our labor agreements have an article on union representation rights. Therefore, it is critical to be familiar with the articles in your labor agreement which cover union representation rights. In these labor agreements, the agency has negotiated what can be described as "expanded Weingarten rights." In addition to the investigative requirement of the Statute, some of our agreements provide representation when disciplinary action is discussed or a potential disciplinary situation is discussed. This is an expansion beyond the "investigative" requirement of the Statute. Furthermore, some of our agreements mandate that employees be notified of his/her right to be accompanied by a union representative, before the meeting takes place. This requirement is greater than the annual notification requirement in the law. It is our advice that even if the notification requirement is not covered by your labor agreement, you should advise an employee before a meeting of his/her right to have a union representative.





The union representative has a right to be an active participant in these meetings. The union representative has a right to raise relevant questions that will help the employee tell his/her side of the story. You have the right to insist that the employee, and not his/her representative, respond to questions asked in the investigatory examination.





You may cancel or terminate the examination at any time, even after the employee requests to have the exclusive representative present. If you terminate or cancel the examination, you can take action on the basis of other evidence you have gathered.








DISCLOSURE OF INFORMATION TO THE UNION


Statutory Requirements


Section 7114(b)(4) of the Federal Service Labor Relations Statute provides for agencies to furnish labor organizations with data/information related to collective bargaining. This aspect of labor law continues to evolve, causing a certain amount of confusion to all parties. We would like to provide the current position regarding this ever-changing requirement. Since the case law in this area continues to evolve, the positions taken in the guide should be used only as a beginning point in researching questions involving the release of data/information to labor organizations. Contacts to your LOB LR contact point is critical when you receive a request for information .





The law recognizes that constructive labor-management relations are in the public interest and that the process of labor management relations is facilitated when the agency provides unions with information needed for effective negotiations and representation. Accordingly, the FAA recognizes an affirmative obligation to provide such information and has adopted a policy of cooperation with our recognized unions in meeting their bona fide information needs. At the same time, the FAA recognizes that there are a number of legitimate reasons for denying information which may be requested by unions including protecting the privacy interests of individuals; preventing undue cost to the FAA and disruption of its operations and preventing prejudice to the agency's position through disclosure of privileged management information on labor relations.





The Statute sets forth three criteria which must be met before the duty to furnish data arises. The data sought must:


be normally maintained in the regular course of business; 


be reasonably available and necessary; 


not be guidance, advice, counsel or training for management relative to collective bargaining. 





A union has a right to the information that is necessary and relevant to its representational responsibilities. The right extends not only to information necessary to process a pending grievance, but also to information necessary to determine whether or not to file a grievance at all. The union's right to information extends to documentation that is to be used to determine whether to file an unfair labor practice (ULP) charge. 





Information may be requested as the union prepares for arbitration of a grievance. The Authority has interpreted the word "furnished" in the Statute to require agencies to provide the union, "free of charge," requested data to which it is entitled. The union can also request information through the Freedom of Information Act like any other member of the public seeking information. If the union does seek information through FOIA, it can be charged for the cost of providing the information. The FAA cannot require unions to seek material that is pertinent to representational duty under 5 USC 7114 through an FOIA request.





The union occupies a unique position under 7114(b)(4) in requesting information to fulfill its representational duties and cannot be forced to use the FOIA for material necessary to these responsibilities.





"Normally Maintained by the Agency"


An agency's obligation to furnish information to the exclusive representative is limited to information which is normally maintained by the agency in the regular course of business. Information may be sought through requests for documents or requests for answers to specific questions.





The scope of "normally maintained by the agency" was reviewed by the Authority in a case on the release of "memory joggers". These "memory joggers" are personal notes kept by supervisors. In this case, the agency argued that these "memory joggers" should not be released because they were supervisor's personal and private notes which were not within the control of an agency's record keeping system. However, the Authority concluded that these "memory joggers" were notes prepared by supervisor in the course of employment for the purpose of making a contemporaneous record regarding, an employee's conduct during an official awards ceremony. The Authority ruled that the "memory joggers" were normally maintained by the agency in the regular course of business and ordered these supervisory notes be released to the union. Remember there is a potential that your personal notes may be released to the union. Therefore, they should be written with an "eye" on potential future release.





An agency is obligated to furnish information in a timely manner. However, in order for there to be a duty to disclose information, the information must exist. An unfair labor practice may not be based upon a denial of access to nonexistent data. However, just because the data/information is not maintained in the form requested by the union, does not release the agency from providing the data. In one case, an agency argued that to provide the information the union requested would require it to "create" documents that do not presently exist. The Authority rejected this argument. They ruled that compiling information/data from existing, documents instead of merely copying them is no more than furnishing data which is normally maintained. The "creation" of new documents is within the statutory duty to furnish data as long as the information is maintained in some form and need not be sought from outside sources. 





Your response to an information request from a union must not be unduly delayed. Failure to exercise timeliness in providing information is an unfair labor practice. However, there is no obligation to meet a specific arbitrary deadline established in the union request. Additionally, there is no requirement to extend the time deadlines in the grievance procedures based upon a union's request for information. It is important to communicate to the union, the status of their information request. You have an obligation to reply to a request for information even if you respond by telling them that the information they requested does not exist.





"Reasonably Available"


The focus of the requirement that information to be released must be "reasonably available" centers on whether information requests are unduly burdensome. Remember the standard is unduly burdensome, not inconvenient. What is unduly burdensome to management is almost never burdensome in the eyes of the union and probably not burdensome in the eyes of the FLRA.





The importance of communication between management and the union must be emphasized. If management believes that the request for information is unduly burdensome, management should advise the union of such objections at the time the information is requested. It is proper for management to ask the union for clarification and specificity under such circumstances so that only relevant information might be provided with less burden. It is not an unfair labor practice to ask the union to make its request for information reasonable and specific.





If you believe that a request is "unduly burdensome", you are encouraged to meet with your union representative so you may discuss alternative arrangements in order to meet the union's request. The agency failure to discuss alternative arrangements with the union could be the basis for determining an unfair labor practice has occurred. Keep a record of all discussions and meetings with the union.





Why is it so important to communicate with the union and attempt to resolve any "unduly burdensome" concern? Simply because the Authority's standard on what constitutes unduly burdensome is much different than that of most FAA managers and supervisors. Two decisions are helpful in examining the Authority's standard for unduly burdensome. In one case, it was estimated by an agency that it would take approximately three weeks of work to accumulate the information. The Authority determined that reasonable was defined as not extreme or excessive. The Authority ruled that complying with a request that would take three (3) weeks to accumulate the information might be "somewhat onerous" but was not extreme or excessive. The Authority determined that the information was reasonably available. In another case, the evidence presented stated it would take 150 employee hours to complete and copy the data requested. The estimated cost of $1,500.00 or somewhat higher, if a significant amount of over-time pay were to be involved, was not an excessive burden according to the Authority and it determined the data was "reasonably available."





These two examples should show you why it is important to meet with your union representative to attempt to reach an accommodation on what information is actually needed.





"Necessary and Relevant"


Section 7114(b)(4)(B) requires agencies to furnish the exclusive representative with data necessary for full and proper discussion, understanding and negotiation of subjects within the scope of collective bargaining. For information to be necessary it must at least be relevant to negotiations or to a union representational activity such as a grievance. A bare assertion by the union that requested information is needed, in some cases, may be insufficient. The union can be required to sufficiently justify the relevance of the information.





"Particularized Need" Standard


It is clear that a union’s assertion that information is necessary and relevant does not automatically obligate an agency to supply it.





The Authority has adopted the "particularized need" standard for determining the necessity of all requested information. Under the Authority’s analytical approach, a union must show a particularized need for the information by specifically stating why it needs the information, to what uses it will put the information, and the connection between those uses and the union’s representational responsibilities. It is not enough for the union to say the information would be relevant or useful.





The union must establish that it needs the data to adequately represent its members. Among other things, the union must provide enough information for management to make a reasoned judgment on whether the information must be disclosed under the Statute.





Management cannot simply say "No" to the union’s request. We must assert and establish "any countervailing anti-disclosure interests". The Authority will find an unfair labor practice if the union established a particularized need for the information and management either did not establish a countervailing interest or its interest did not outweigh the union’s demonstrated need. 





Management and the union are expected to consider alternative forms of disclosure that may satisfy both a union’s information needs and management’s countervailing anti-disclosure interests in information. The Authority itself, in determining whether or now disclosure is required, will consider alternative forms of disclosure.





Privacy Act Considerations


Some of the information requested by unions may be covered by the Privacy Act. Agencies are prohibited from furnishing a record that is covered by the Privacy Act without prior written consent of the subject of the record, unless the disclosure is permitted by an exception to the Privacy Act’s disclosure prohibitions. A countervailing anti-disclosure interest argument which may be asserted by management is that release of the information may be an invasion of the employee’s privacy and prohibited under the Privacy Act. 





The Privacy Act generally prohibits the disclosure of personal information about Federal employees without their consent. However, a section of the Privacy Act provides that the prohibition against the disclosure is not applicable if disclosure of the information is required under the Freedom of Information Act (FOIA). The FOIA stipulates that records must be disclosed on request under the records as subject to a specific exemption. Exemption (b)(6) of the FOIA states that information contained in personnel files may be withheld if disclosure of the information would constitute a "clearly unwarranted invasion of personnel privacy". In determining whether the disclosure of information to the union would constitute a clearly unwarranted invasion of privacy, the right to privacy must be balanced against the public’s interest in disclosure.





The Authority has established a new analytical approach in assessing whether disclosure of the requested information would invade an employee’s privacy. Management must show three things. First, that the information is contained in a system of records under the Privacy Act, and second, that disclosure would implicate employee privacy interests. Third, it must demonstrate the nature and significance of those privacy interests. 





If the agency makes the requisite showing, the burden shifts to the FLRA’s General Counsel. The General Counsel must identify a public interest that is cognizable under FOIA and show how disclosure will serve that public interest. The only relevant public interest to be considered there was the extent to which disclosure would shed light on the agency’s performance of statutory duties or inform citizens about government activities. The Authority will no longer consider the public interest in bargaining or a union’s specific interests in fulfilling statutory duties in its analysis under FOIA Exemption 6 balancing test. In other words, the union does not have a special status under their statutory responsibility to obtain information which would be prohibited to be released to other requesters.





Once the relevant interests are established, the Authority will balance an employee’s privacy interests against the public interest in disclosure. If the privacy interests are greater than the public interest, FLRA will find that the disclosure is prohibited under Exemption 6. If the public interest in disclosure is greater than the privacy interests, disclosure of the information is not prohibited by the Privacy Act and the agency is required to furnish the requested information (assuming, of course, that the other requirements in Section 7114(b)(4) are met).





These Privacy Act considerations must be applied when you receive a request from the union for copies of performance appraisals and disciplinary actions.





It is critical that you coordinate any request for information received from your union with you operating division in order to determine what information can be released.





"Guidance, Advice, Counsel or Training" Exemption


The Authority has held that not all documents relating to management's internal deliberations are exempted from disclosure. The only ones exempt are those that relate to the collective bargaining process as provided in 7114 (b)(4)(C). For management guidance to be exempted from disclosure under sub-paragraph (C), it must relate specifically to the collective bargaining process, which would include, for example:


Courses of action agency management should take in negotiations with the unions; 


How a provision of the collective bargaining agreement should be interpreted and applied; 


How a grievance or unfair labor practice charge should be handled; and, 


Other labor-management interactions which have an impact on the union's status as the exclusive bargaining representative of the employee. 





Steps to Follow


First, make sure you communicate the union's request to your Operating Division and your labor relations branch. There are some steps which should be utilized by management in dealing with requests by unions for information which might be questionable to release.





Analyze the Request - You need to analyze each union request to determine whether or not the data should be released. You need to attempt to obtain as much information as possible on exactly what the union wants and how it relates to specific negotiations or representation functions. Communicate with the union so it is clear what information is requested.





Attempt Compromise - As you can see by some of these above cited FLRA decisions, the Authority has consistently placed a heavy burden on agencies who have attempted to defend a finding of "reasonably available" by showing undue burden. This is because of the Labor Relations Statute's bias toward the process of collective bargaining,. Therefore, the importance of compromise is a key in dealing with potential burdensome requests. When the request for data may be burdensome or pertains to information which may not properly be furnished, attempts should be made to reach a compromise with the union. In this way, it may be possible to satisfy the union's legitimate needs for information in a form which is less burdensome.





Maintain Dialogue - Even when there is a sound basis for denying a union's request for data, information requests should never be preemptively refused. After attempts to compromise have been made, the union should be furnished a clear statement of the agency's response for withholding. While a written record of this is desirable, the explanation should preferably be given face-to-face to allow for discussion. This approach demonstrates good faith and provides the maximum opportunity for accommodation. Pains should be taken to prevent this process from degenerating into an adversarial exchange of "papers. Always remember to keep a copy of any data/information which you disclose to the union, along with a copy of the transmittal document for record keeping.





Management and union also are encouraged to attempt to accommodate privacy interests and the union’s interests in disclosure. It is important for management and the union to utilize an interest-based approach to resolve themselves of disputes over information requests prior to filing of an unfair labor practice charge. The parties should brainstorm alternatives as to how the union may obtain the information it requires while accommodating the agency’s anti-disclosure interests. The parties should explore alternative forms or means of disclosure. The parties should focus not on whether the union has a statutory right to certain information in they format requested, but rather what information does the union require to adequately represent its members and how can that information be furnished to accommodate competing agency anti-disclosure interests. The parties should explore the possibilities of sanitizing personal identifiers and coding the documents in a manner that allows for the grouping of the documents by category which does not identify individuals, e.g., designation by union membership if the union’s need is to determine if members received disparate treatment.








UNFAIR LABOR PRACTICES





The Federal Labor-Management Relations Statute sets up specific rights for agency employees, unions, and agency management. The law (5 U.S.C. 7116) prohibits specific actions by both agency management and the union. These prohibited actions are called Unfair Labor Practices (ULP's). While a grievance is a complaint alleging violation of the collective bargaining agreement, a ULP charge is an allegation of a violation of the law itself. Each of the FAA's labor agreements has a specific time limit for filing a grievance. A ULP charge must be filed within six (6) months from the date of the event. As an exception to the 6-month filing limit, charges can be accepted beyond this limit if the charging party can establish that it was unaware of the subject event(s) because of deliberate concealment of the part of the Charged Party.





ULP Charge


When an employee, union, or agency believes a ULP has been committed, a ULP charge may be filed with the appropriate Federal Labor Relations Authority (FLRA) Regional Office. Even though both an agency or an individual employee may file a ULP charge against the union, the procedures described in this section are those used in the most common ULP charge--one filed by the union against the agency. The charge must be filed on a standard form, which is supplied by the FLRA. The form asks for several items of information: a description of the facts or events on which the charge is based, the sections of the Statute violated, and the persons to contact to investigate the matter. 





When the union files a ULP, they are responsible for sending a courtesy copy of the ULP charge to the facility/office they are filing against. Therefore, the person named as the agency contact in the ULP charge will receive a copy of the ULP charge, before anyone else in the agency. Sometimes the individual designated by the union as the agency contact, is unaware of the alleged violation or may not be involved at all in the alleged violation. Although you may be designated as the management official directly involved and actually named in the charge, the ULP charge is against the agency, not you as an individual Don't take it personally! When you receive the courtesy copy from the union, send it to your labor relations branch and a copy to your operating division. No response is required at this time.





What happens when you receive the Official copy of the charge? As discussed above, many times the local union official will list the first-line supervisor as the contact point. When this occurs, the FLRA Regional Office sends correspondence directly to the designated contact point, along with an FLRA Form 75 (Notice of Designation of Representative). The FLRA region puts a case number on the charge and assigns it to an agent for investigation. The FLRA's Regional Office will issue a letter to the charged party asking the agency to develop a description of the facts and circumstances concerning the charge. This description should include the name, addresses, and telephone numbers of potential witnesses, as well as the agency's position with respect to the allegations contained in the charge. 





It is not the responsibility of the first-line supervisor or manager at a facility/office to respond to the charge. No response should be made by facility/office management. If you are contacted by an agent from the FLRA, you should decline to discuss the charge unless a Labor Relations Specialist from your labor relations branch is present.





When your facility/office receives the official ULP from the FLRA Regional Office, you should immediately send all the original correspondence to your labor relations branch, with a copy to your operating division. your labor relations branch will designate a Labor Relations Specialist to the case. The your labor relations branch specialist will request a written statement from the facility/office to develop the agency's position in response to the charge. The Labor Relations Specialist will work closely with facility/office management and the operating division to develop a response to the charge.





Investigation


In order to begin their investigation, the FLRA Regional Office may make direct contact with union officials and witnesses before receiving the agency's position. However, most likely, the Authority's Regional Office will contact the agency's designated representative to arrange for interview of union witnesses. Under current case law, investigative interviews with FLRA agents can be conducted on official time. This means the interviews can be conducted during the employee's normal work hours without any charge to leave. Remember, it is the agency's responsibility to schedule interviews at a convenient time which does not interfere with important work assignments. At times, these interviews may be conducted by telephone instead of a personal interview.





An important phase of the investigation process is the FLRA agent's interview with managers and supervisors. There is no legal or regulatory requirement for the agency to meet with the FLRA agent. However, we believe that by allowing the FLRA agent to interview managers and supervisors, the agency has an opportunity to present its best case. By accommodating this, we may head off a formal complaint, which always involves a significant amount of staff time. This approach has been successful in providing information and documentation to the Authority's Regional Office. As a result almost all charges filed by the unions in this region are dismissed. However, there are two simple rules which must always be followed.





A Labor Relations Specialist will serve as a representative for the supervisor or manager in any personal or telephone interview with an FLRA agent. Supervisors/Managers should never interview alone with the FLRA agent. 


Do not provide a sworn statement or affidavit. It is our practice to permit FLRA agents to interview management witnesses and take notes. However, our managers and supervisors do not provide sworn statements or affidavits which may be used in a hearing to impeach a witness.





After the investigation, what can you expect? After the FLRA Regional Director's investigation of the charge, the Regional Director may take any of the following actions:





Approve a request to withdraw the charge. If the union submits a withdrawal request after the charge is filed, the withdrawal must be approved by the Regional Director. This situation may occur if, for example, based upon discussions with the field agent of the Regional Director, the charging party decides that its charge is procedurally defective, invalid, or unfounded. By voluntarily withdrawing a charge, no precedent is established. It is the FLRA's policy not to share the reasons for a voluntary withdrawal with the agency. When the union withdraws a charge, the FLRA's Regional Director issues a one sentence letter to both parties indicating that "the charge has been withdrawn". No reason or further explanation is provided.





Refuse to issue a complaint. The FLRA Regional Director may refuse to issue a complaint if he or she determines that the charge is procedurally defective, the charge is not supported by the evidence, the allegations do not constitute an unfair labor practice, or a satisfactory offer of settlement had been made. The Office of General Counsel of the FLRA has been criticized for litigating cases which appear to be trivial or moot, thereby wasting the time and resources of both the FLRA and the agencies and unions. As a result, the Office of General Counsel of the FLRA has established a procedural discretion policy in which specific criteria has been established and will be applied prior to dismissing a charge because its further processing does not effectuate the purposes and policies of the Statute. While the Office of General Counsel of the FLRA will dismiss charges of little significance, it is their intention to prosecute the remaining cases more vigorously, seeking new and more meaningful remedies. A dismissal usually occurs when the union refuses to withdraw a charge that the FLRA Regional Director has determined should not be prosecuted. The reasons for refusing to issue a complaint are outlined to all parties. The charging party may request a review by the FLRA General Counsel's of the Regional Director's decision not to issue a complaint.





Approve a written settlement agreement. The parties may informally resolve issues before the Regional Director issues a complaint. The Regional Director may approve such an agreement rather than continue to process the charge. If the charging party refuses to become a party to a settlement agreement offered by the respondent, the Regional Director may enter into the agreement with the respondent and refuse to issue a complaint. The Regional Director does this if he/she believes the offered settlement puts the federal labor-management relations policies into effect.





Issue a complaint. If it is determined that there is a reasonable basis for the allegations, the Regional Director issues a complaint to the respondent. A complaint is similar to the indictment you often hear about in criminal cases. By issuing a complaint, the FLRA's Regional Director is stating that it is his/her belief that there is enough evidence to prove there was a violation of the law.


A ULP can be settled even after a complaint is issued. However, the probability of gaining concessions decreases as you get closer to the hearing.





Hearing


In the absence of a settlement after a complaint has been issued, the parties are directed to appear before an Administrative Law Judge (ALJ) for a hearing. This hearing will be in a courtroom-like atmosphere and a transcript of the proceedings is made by an official reporter. The General Counsel of the FLRA, usually represented by the regional FLRA attorney, is responsible for prosecuting the complaint. Sometimes the FLRA agent who investigated the charge serves as the prosecuting attorney, for the hearing. The burden of proof is on the FLRA General Counsel. That is, the General Counsel must prove by a preponderance of evidence that the allegations contained in the complaint are true. Both the respondent (agency) and the FLRA's General Counsel have the right to examine or cross-examine witnesses, present argument in support of their positions, and file briefs.





Decision


After the close of the hearing and the receipt of any briefs, the ALJ prepares a recommended decision and an order which contains findings of fact, conclusions, the reasons for the conclusions, and any necessary determinations on the facts. The recommended decision also includes the disposition of the case and any warranted remedial action. If neither side files an exception (appeal), the recommended decision becomes final.





Either party may appeal the ALJ's recommended decision to the three members of the FLRA. Most ALJ decisions are affirmed by the Authority. However, an ALJ's recommended decision may be modified or reversed by the Authority. 





A final decision of the FLRA on an unfair labor practice complaint may be appealed to the U.S. Court of Appeals.





Remedies


If a violation is found, the ALJ or the Authority will require a notice be posted which orders the agency to "cease and desist" (stop) the activity that violates the law. Such notices are signed by a management official and are posted for 60 days in all places where notices are normally posted. A "Status Quo Ante" order may also be ordered. This occurs when the ALJ or the Authority determines that an agency made an improper change without bargaining with the union. This remedy requires the agency to put things back to the way they were before the improper change.





When an action by an agency resulted in an employee losing pay, benefits, or pay differentials, a "make whole" order may be issued which provides the employee with the pay or benefits which were lost by the agency’s violation of the Statute. If the ULP violation was a result of the agency's refusal to bargain with the union, an order to negotiate in good faith on the matters or proposals involved could be issued.





Commonly Committed ULPs


The most commonly committed ULP's concern management's failure to bargain with the union concerning conditions of employment for bargaining unit employees. Examples of these types of violations:





Changing a personnel policy or procedures without first notifying the union and giving it a chance to negotiate.





Failure by management to afford the union an opportunity to bargain on the impact and method of implementing the management change, when exercising a management right under the Statute.





Change in a well-established past practice without bargaining with the union.





Other common ULP charges deal with failure or refusal of management officials to allow union representative to attend a formal discussion or investigative/Weingarten meeting; refusal to provide information which is necessary for the union to investigate or process a grievance; and assertions that agency management has discriminated against employees in taking various personnel actions based on union activities.





Avoiding a ULP


The easiest way to avoid committing a ULP is to understand your obligations under the law and union rights under the law. An important first in that process is to familiarize yourself with the contents of this booklet. You should also attempt to get all the labor relations training possible. Communication with your appropriate operating division's LR contact point is very beneficial. In your labor relations branch, we are always willing to discuss issues which might result in a ULP. Keep in touch with your Labor Relations experts.





Open communication with the union often helps to avoid ULP charges. This type of communication fosters settlement of disputes at the lowest level, often eliminating the filing of seemingly endless paperwork with the FLRA.


