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Pacific Desert Systems Management Office 9175 Kearny Villa Road
(‘ Western-Pacific Region San Diego, CA 92126-7099

U.S. Department
of Trangportation

Federal Aviation
Administration

JUL 2 3 2004

Manuel Bettencourt
3732 E. Clovis
Mesa, AZ 85206

Dear Mr. Bettencouit:

This is notice that [ propose to suspend you for five (5) days from your position of
Alrway Transportation Systems Specialist, F-2101-H, $79,688 per annum, at Sky
Harbor Systems Support Unit, Phoenix, AZ, not earlier than 30 days from the date you
receive this notice. The reason and specification are listed below:

Reason: Absence from Your Assigned Duty Station Without Authorization or
Proper Coordination.

Specification: During Pay Period 13 (May 30 thru June 12), you were assigned the
second shift at the Sky Harbor Systems Support Unit. That shift started at 2:00 p.m.
and ended at 10:00 p.m. Your regular days off (RDOs) were Sunday and Monday.

© On Tuesday, June 1, you arrived for your shift at 3:00 p.m.

o On Wednesday, June 2, you arrived for your shift at 3:00 p.m, and departed your
shift at 9:30 p.m.

o On Thursday, June 3, you departed the watch schedule at 3:00 p.m. and were
observed in your POV heading eastbound off the Sky Harbor International
Alrport. You returned at 4:15 p.m.

o On Friday, June 4, you departed your watch at 5:00 p.m. in your POV and
returned at §:15 p.m.

o On Saturday, June 3, you arrived for your watch at 2:35 p.m.

o . On Tuesday, June 8, you departed your watch at 3:00 p.m. in your POV,
returning at 3:30 p.m.

You did not notify anyone of your decisions to leave your watch standing position.

On June 25. 2004, George Burgos. your supervisor. scheduled a meeting with you to
discuss your absences from the watch and advised that you had a right to have a PASS
rep present at the meeting. Allison Sweeney, your PASS rep, was present. During that
June 25 meeting. you could not provide a legitimate explanation for your absences from
your assigned watch.



On July 2. you provided a written statement to Mr. Burgos, which in short, stated you
could not recollect being late or leaving early or departing the facility during your watch
for the shifts in question. You did respond in writing that on June 3, at the time in
question, you were performing duties at the TDWR.

In choosing this proposed penalty, 1 have taken into accoumnt the following factors:

1. On July 29, 2002, you were suspended one (1) day for Absence from FAA
Premises During Duty Hours Without Permission. Incidents outlined in this
letter represent a second offense.

2. Asan Airway Transportation Systems Specialist, you are placed in a unique and
demanding position with immense responsibility for the lives and property of
others. Your absence without permission could have had a negative impact on
the safety of the National Airspace Systems (NAS).

L}

. Because of the response requirements for your position, you are required to be
on duty at all times during your shift, thus, your lunch hour is included as part of
your assigned shift.

4, Federal employees are expected to uphold with integrity the public trust
involved in the position to which assigned.

5. As a federal employee, you must report to work on time and render full and
industrious service. You must observe all laws. rules, regulations and other
authoritative policies and guidance.

6. Although you stated that you were performing duties at the Phoenix Sky Harbor
TDWR on June 3, you were observed heading east at the time in question. The
TDWR is 20 miles west of the Phoenix Sky Harbor facility.

7. On April 22, 2004, Mr. Burgos met with you after he had observed you leave the
watch early on April 21 without prior approval. You explained that you made a
poor decision and submitted a request for leave after that incident.

8. This proposed disciplinary action is consistent with FAA’s Human Resources
Operating Instructions (HROI) Table of Penalties.

The material relied on to support this proposed action is available for your review. If
you wish to review this material, please contact me, Paul Collander, Manager, at the
PDS SMO. (858)-537-5503. You will be granted a reasonable amount of official time,
provided you are in a duty status. of up to four (4) hours to prepare and present a reply
to this proposed action.

You may reply to this proposal to me in person, in writing, or both, and furnish
affidavits and other documentary evidence in support of your answer within fifteen (15)
calendar days after you receive this proposal. In making a response, you have the right



to be represented by an attorney or other representative. Full consideration will be
given to any response you submit.

As soon as possible after your reply is received, or after the expiration of the 15-day

limit, if you do not reply, I will issue a written decision on this proposed suspension.

Sincerely,

Paul Collander
Manager, PDS SMO

////@‘ 7/ 150§

Receipt Acknowledged Date

CC: AWP-16
AWP-412

w
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PROFESSIONAL AIRWAYS SYSTEMS SPECIALISTS

Date: August 3, 2004

To: Paul Collander, Manager, PDS SMO
From: Gene Bettencourt

Subject: Information Request

Mr. Collander,

This letter is in reference to the notice I received of proposed disciplinary action, dated July 23,
2004 and acknowledged by me on July 28, 2004.

In accordance with the CBA Article 2 section 3, [ hereby designate Mark Matthiesen, PDS SMO
PASS Rep, to act as my union representative during this proposed disciplinary action, and
request his presence during any and all meetings pertaining to this issue,

In accordance with the CBA Article 6 section 9, [ request a copy of all information relied upon to
support this action, including all written correspondence and notes of conversations
concerning my whereabouts during the times in question. In accordance with CBA Article 6
section 10, I request that this information and access to my personnel record also be provided
to Mark Matthiesen.

Respectfully,
/Mn@
Gene Bettencourt

PHX Sky Harbor SSC PASS Rep

Cc: Joan Matthiesen, PASS Region 111 Assistant
Cc: Mark Matthiesen, PDS SMO PASS Rep

Ce: Allison Sweeney, PHX Ops Area PASS Rep

PASS (AFL-CIO)



PROFESSIONAL AIRWAYS SYSTEMS SPECIALISTS

P Reguest for Information Under Section 711 of the Statut

DATE: August 2, 2004
REQUESTER: Professional Airways Systems Specialists

UNION CONTACT:

Mark Matthiesen

PDS SMOQ PASS Representative
9175 Kearny Villa Road

San Diego, Ca 92126

AGENCY CONTACT:
Paul Collander

PDS SMO Manager
9175 Kearny Villa Road
San Diego, Ca 92126

INFORMATION REQUESTED:

Records of cases associated with Absence from Assigned Duty Station without Authorzaton,
more specifically;

1. Imitial scope is limited to cases within Western Pacific Region (AWP) without regard to
bargaining unit or FAA Division, within the last ten (10) years.

2. PASS requests that the information be sanitized of personal information prohibiting
release of the information under the Privacy Act. However, enough information must
remain to determine the nature of the unauthonized absence, the resulting discipline
with justification, and the title, or general position description, of the position of the
employee held (e.g. ATSS, WG).

3. PASS will submit an additional request for a larger sampling area if the aumber of
cases within AWP proves to be too smail.

Otders, written policies or procedures regarding the use of private vehicles in the course of
performing offictal duty.

Orders, wntten policies or procedures regarding the coordination required when it is necessary for
any PHX TRACON ATSS to depart to a remote site.

PASS (AFL-CIO)
l'@ht



2 AUGUST 2, 2004

PARTICULARIZED NEED:

PASS will use these documents to determine whether management acted arbitrarily and/or
capriciously in any manner when determining the discipline of Manuel Bettencourt on July 23,
2004; specifically if just cause was presented and if the penalty is consistent with that imposed on
other employees for similar offenses. The Union will use this information to ascertain if Article 6
of the PASS/AF CBA was viclated and/or if Tide 5 USC, Secton 7116 was violated.
Furthermore, PASS may use this information to substantiate, and in filing, a grievance or claim of
an unfair labor practice.

PRIVACY ACT:

PASS requests that this information be sanitized so that it is releasable under the Privacy Act.

OTHER MATTERS:

PASS requests a reply concerning the availability of this information prior to August 10, 2004, if
the information hasn’t already been provided. PASS requires the information within this timeframe
to respond to management’s imposed 15 day deadline for a response.

PASS requests that the parties meet at the earliest possible ime to determine if this issue can be
settled based on existing facts and without this specific information.

Please contact me if the agency requires further clarification of our request or wants to meet to
discuss the request, or a format or means of furnishing this information to the union.

Matthiesen
PDS SMO PASS Representative

Cc: Joan Matthiesen
Cc: Alison Sweeney
Cc: Gene Bettencourt



Aug 19 04. 02:58p FAA PDS sSMO 858-537-5716 - p.3

Pacific Dasert Systems Management Office 175 Keamy Villa Road
e Weslem-Pacific Region San Diego, CA 52126-7099

U.S. Daparrment
of Transportation

Federol Aviation
Administration

AUG 10 2004

Mark Matthiesen

PDS SMO PASS Representative
9175 Keamy Villa Road

San Diego, CA 92126

Dear Mr. Martthiesen:

I am in receipt of your letter dated August 2, 2004. The information that you arc
requesting is in the process of being located. Vicki Hendrickson, Labor Management
Relations Specialist, AWP-412 and Susan Bickers are working on your request. We
would like to extend the date you have requested to receive this information to Friday,
August 20,2004 and understand this will affect your 15 day response period to the
employees proposed suspension.

Sincerely,

e L2 L

Paul Collander
Manager, PDS SMO

CC: Gene Bettencourt
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Pacific Desal} Systems Management Office 9175 Kearny Villa Road
Western-Pacific Reglon San Diage, CA 82126-7099

J.S. Department
ot Trargporation

Fedaral Aviation
Adminisiration

AUG 10 2004

Manue] Bettencouri
3732 E, Clovis
Mesa, AZ 83206

. Dear Mr. Bettencourt;

I am in receipt of your letter dated August 3, 2004. | acknowledge your designation of
Mark Matthiesen to act as your union representative, Mr, Matthiesen will be welcome
to be present at any meetings that are held pertaining to this issue.

In accordance with CBA Article 6, Section 9, and your specific request as identified in
subject letter, please find attached copies of all written correspondence and notes of
conversalons. Also, in accordance with CBA Article 6, Section 10, your local
personnel record will be made available to Mark Matthiesen upon his request.

Sincerely,

Paul Collander
Manager, PDS SMO

Attachmeunts: (7)
CC: Mark Matthiesen

Joan Matthiesen (w/o attachments)
Allison Sweeney (w/o attachments)



MAY-31-2826 £3:497 FROM:PDS SMO

18585375587 T0: 913187256863 P.S
Jun 29 04 08:06a

George Burgos 602 220-3450 p.l

On June 1 and 2, 2004, it wag obstorved that you arrived for your shift
at 3:00 PM., On Junc 2, 2004 it was observed that yow proceeded
1o depart ot 9:30 PM, On June 3, 2004, you departed the watch
schedule at 3:00 PM in your pecsonal vehlcle heading east bound
off Sky Harbor International Airport relurninc at 4:15 PM. You
did not notify anyone of your decision Lo leave your watch
standing position. On June 4, 2004 it was again cbserved that
you departed your wailch schedule at 5:00 PM in your personal
vehicle and arrived back on watch at B:15 PM; June 5, 2004 you
began your watch at 2:35 PM and on Jupc B, 2004 you departed vyour

wateh schedule at 3:00 PM in your personal vehicle, returning at
3:30 PM.

Given o Cone Aetiencouut on F/udag ,.JWLL- A5,



MAY-31-2006 B8:48AQ FROM:PDS SMO 18585375507 T0:913187256863

FROM PHX OFS FRX NO. 6B82-275-726065 Jul. 29 2084 21:35FM

Report of Incident

To:  George Burgos
Manager, Phoenix Sky Harbor SSC

From: Gerald B. Browrt It
AF Facllity Manager, PHX

On June 3, 2004 at 3:05 p.m., on my way home | withessed Mr. Gene
Bsttencourt traveling eastbound on Sky Harbor Boulevard in his personal vehicle.
As | travelad easthound on Sky Harbor Boulevard, | obsarved Mr. Bettencourt
axit northbound onto 44™ Street. Initially | did not give this observation much:
thought until | realized 1 had not seen Mr. Bettencourt all day at his duty siatien,
tha Phoenix TRACON. | called the SSC Coordinator (the SSC Manager was on
travel status), Mr. Roger Gustafsgn at 3:10 p.m. and asked him if Mr. Bettencourt
was working a day shift. His response was no, he was working & swing shift and
had arrived for duty-at-2:00 p.m. 1 also inquired if Mr, Bettencourt had contacted
him {Roger) about leaving his duty location to run a guick errand. He responded
no. In closing the conversation, | asked Mr. Gustafson fo monitor Mr.
Bettencourt's arrival back to his duty station, he understood and agreed.

The next moming June 4, 2004, tha SSC Manager, George Burgos returneg from
his trip to San Diego and | repartad my observation and convarsation to him,
Atter a conversation with the SSC Coordinator, Roger Gustafson, Mr, Burges
reported 1o me that Mr. Betlencourt had been absent from his duty Jocation for
approximately one (1) hour and fitteen (15) minutes. This absence was carrigd.
out without any knowledge or mention 10 anyong in tho Phoenix Sky Harbor SSC
or any member of Management.

VB, Fam L

Gerald B. Brown [!

6~7-04

P.4

L



MAY-31-2B85 28:58A FROM:PDS SMO 18585375507 T0: 913187256863 F.18

FROM PHX DPS FAX NO. :602-275-7266 Jul, 29 2884 A1:36PM P3

June 15, 2004

On June 1 Gene Bellencourt arrived for his watch standing at 3:00 PM. On June

4" Giene depurted his waich schedule al 5 FM in his personnd vehicle. He arrived back on
witch ut K215 PM.

On hurre 5™ Gene-showed: up-for his-waich.schodule a1 2:35.BM,



MAY-31-280856 B8:493 FROM:PDS SMO 1883375587 T0:913187256863

FROM :PHX DOPS FRx N, 682-275-7266 Jul, 23 2084 B1:36PM P4

June 08, 2004

On June 1™ and 2", 2004 Ciene Beliencourt srrived for his watch standing al 3:00
PM. o June 2 he procecded to depant at 9:30 PM.

Bah Oue %(9 l@k

P.9



May-31-2825 88:490 FROM:PDS SM0 18585375587 T0: 913107256863

FROM :PHXx OPS FAX ND. 622-275-7266 Jut, 29 2084 B1:35PM PS5
Geome,
6/0B/D4

| witnassad Mr. Betsacourt celusning lo the TRACOR In his persanat vehicie at approx: 3:30 PM
Last time he was seen before thal wes priar to 3:00 PM:
| estimate his lime away from work {o be approx. 30 minutes

Qther wiinagsas avaliabie,

Roge!r Guslafson 6

Coofdinator, PHX 88C

P.8



MAY-31-2886 B3:45A FROM:PDS SMO 18583375587 TO:913187256863
FROM :PHX DPS FAX MO, :6B2-275-7266 Jul., 29 2824 01:36PM

Tor George Buvgos

From: Gene Rettencourt

fn response o the note you previded aw: with on Juno 25, 2004, the following informatlon is provided;
lkem | As for as | oan reeollect, T was not late fir my shift,
Item 2, As far as 1 con recobect, T did net lenve carly.
lem 3: | wax perfnrming my durics at the TDWIL aite. | was doing administrative work
ltem 4: ] way perfosming my duties nt the Phoenix Tower and Terminal 3 RT2 site with noather
Toclm'rci:m. Arens of discussion included the RT2 site, PHX Twr, DRRITE, RDVS aind union
188ues,

hem §: As far ar 1 cam menllect | was not Iate for my ghigt,

ltear 6: Lwent tn the Phoenix Operations Ceuter 1o abtsin information about iny sceurity code
mamber,

The FAA Trovel Palicy (FAATP) pevmits the tse of o POV fuor officisl mavel, including locol ravel Sce
FAATP Chap. 301 — 106.300.

My duries Inchide wmnlntenance and adnvinistrative functlons at e Phioenlx Tower ond TDWR sites, o8
well g piher sites, winch reguires me $o work rway from tie Phocnix Tracon My waleh does not end
when | leave the ‘Tracon o perfunm these duties, Since POV unvel i3 nuthorized, use of my POV does nat
menn that | am nu longer “sianding watch”,

Additionslly, if it is loeal management's policy that empleyees notify them each timo n Fechrictn depnriy

the Tracon facility duving any and all warches, L peynest s policy be clendy communicated in wiiting w
the bargaining upit

Simegsely,

o i

Gume Beitesreonrt

P&

P.B



Pacific Desert Systems Managament Office 9175 Kearny Vila Road

(‘ Western Pacific Region San Disgo, CA 92126.7099

U.S, Department
of Transportation

Faderal Aviation
Administration

AUG 2 0 2004 -

Mark Matthiesen

PDS SMO PASS Rep
8175 Kearny Villa Road
San Diego, CA 92126

Dear Mr, Matthiesen:

Attached are the records of the cases assaciated with Absence from Assigned Duty
Station Without Authorization. The scope of this response is limited to the ATS
organization’s actions for the previous five years.

There are no local written policies and procedures regarding the use of private vehicles
in the course of performing official duty. Order 4670.2B, Motor Vehicle Management,
is used as guidance for the use of a government owned vehicle (GOV). In addition, it is
standard policy that GOVs are available for the technician’s use in accomplishing the
Agency’s mission in the development, installation, maintenance and overall support of

the National Airspace System (NAS).

If you have any further questions, please contact me at (858) 537-5503.

Sincerely,

aul Collandér /

Manager, PDS SM

Enclosures
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This is notice that you are officially reprimanded for unauthorized absence from the work site
citing duty hours and falsifying government records.

Specifications:

On July 12, 2003, you were assigned a 1400L to 2200L shift =t ZRRNSANSINRENS. Yoo
signed on arm 72304 at 1405L,. At spproximately 2055L, one hour and ten
minutes prior to the end of your assigned shift, the Assistant Air Traffic

Manager (AATM) of Jiobserved you leaving the work site. A subsequent review of th
Form 72304 showéd that you signed off duty at 2205L, the end of your scheduled shift. -

\

On Tuesday, Tuly 22, 2003, Mr. {RBMR conducted an interview with you end you SRS
representative He asked you if you had worked a 1405L to 2205L shift on July 12,
2003, as shown on orm 72304, You replied you had worked a 1405L to 22051 shift. He
then asked if you Ieft the facility prior to the end of your assigned shift and you said yes, I
probably did. He asked you how long before the end of your shift did you leave the work site
and you answered, “T don’t know how long, but before the ead of my shift” Mr
you if bad any further comments on the fact that you left the work site early and you said that
you did not. You then stated to Mx. that “yes [ did leave the facility early.”

You are advised that I propose to have this official reprimand filed in your personnel folder for
two (2) years. Any future occlrrences may result in more severs disciplinery measures.

You may call upon me for assistancs, which you may need to help you overcome this deficiency
and avoid future recurence of the deficiency.



AU'G 25 2003 12:40PM HP LASERJET 3200

-

You may reply to this reprimand personally or in writing, or both, and you may submit reasons
why this reprimand should not be affected, You will be allowed fifteen (15) calendar days from
the date you receive this letter to submit your reply,

You are assured that your reply will be given consideration. If I determine thet the reprimand is
sustamed, you will be so informed and your reply will be filed in your official personnel folder,
wgether with the reprimand. In the event I decide that this reprimand should not be issued, you
will be informed and this leiter and the documents related to the particular matier will not be
filed in your official personnel folder.

If you do not reply to this letter within fifieen (15) calendar days from the day of receipt, it shall
be placed in your official personnel folder without further consideration. _

If I decide 1o sustain this reprimand, and if you contend that it violates Article 10 of the
NATCA/FAA agreement, you may file a grievance under Article 9, Secticn & of the agreement
The written grievance will be processed beginning with Step 2 of the grievance procedure.

Or, in the altemative, if you wish to raise a claim of stamtorily prohibited discrimination with
regard to the reprimand, you must contect an EEQO counselar within 45 days of receipt of the
reprimand.




2-22-14955 5. 15aM FREM

- A . Memorandum
u.S. Department

of Transporiaton

Fogeéral Avidtion
Administation

Sutjeer: Lﬁter-gfﬂcp‘ﬁmaﬁd-_ Date: October 15, 2002

Feply 1o

From:  Firg Lwcl'Supérvisor ‘ fraling
o

An Traffic Conuol Spnmah;ﬁb

’eyau had to “ger your horse tow T

"-"mg at IOHL md you stated o0

n.-..

] ;nc—:.chcduled meeunw at IZODL mak* 20 5'__"‘_ 10. 8¢t you nut of the fa cﬂ uy 35 500035 pnss;bl: aud
“afford.yau 15-20 minutes to make a phone-call ip-make ot { ¢ arringements for tr ansporting your horse.
You :,..bscqu“miy sdvised mé that “wouidu g wark “hetause ‘your “hushand did not know how to handle

a-horse trailer,” that your horse had to be in wby moon, and again stated that it was your “day
off” and you had the right 1o léave. A : :

i agam reiterated that you were not o1 your day off, that your WCTﬁ on 2 Day slnft ang expecicd to work
o 0645-1545L unless approved otherwise, aud thar T céuld not EpprOve your early absence ffom duty,
You demanded.to “call the Hub.” You afso smted that 1 st uld cone ih on my day- offaud hohidays to
ge: my dmnes comgicted and ﬁnany srated thal you werc gor 310 have 10 “take sick leave thea, §

rcque:.t o lcave carly wis not approved to wmch ou respondcd “fine, then I mt ’Akmg sick lcnve P
-foo-sick to work waffic” or wotds-to that effect, It r»peatcd that Tcould not approve your ear ly release




| 2-22-1885 5: 15AM FROM P4
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from your. a;sugued shiff. You: stated that you wmﬂd be sighing out nmmedlately, did so, and departed
the1bwer cab at apprommate]y 0930L.

In Sliog, you were. toldr o less th&n ﬁve umes that ycmr abszuce ﬁom du1y was: not approvediamhmnzed

) _ ; smsmnce Whluh yo.a may nned to he,p you 0v=rcome th:s d-*ﬁmcncy and
26iiTren0s, of the deﬁc:ency '

wﬂ]Abe ;amcesscﬁ bcwmnmg, w:ib Siz:p 2 of Ihe g,ne.x anee procndure

Or, in the aithmauve if's yau WiSh 19 ‘raise a claim of steputorily prohibited cnscmmuahon with ref'ald 10
this Teprimand, , YOu: st contitct.an Egual. Etiployment Oppornunity coimselor within 45 days of rewlpt
ofthis nmme : :

Acksiowledgeinent of Receipt:




2-22~-1895 1:132AM FROM

i

. ) ) : Qctober 25, 2002
] Subject: Response to Proposed Letter of Repriniand

From: "
Tﬁ- “First-Level-Supervisor

This is 8 Jetter of. response to your prupus..d Lc:tta of. Repnmand dated October 15, 2002,
I amtotally. opposcd to sty such letter Wh’ﬂe Tindesd was workmg p‘rema.nged Credit
: Hours on myekﬁgular Day oﬂ; past;- am e his bacn 265001 28 mini mwstaﬁing oftwo__

: Dowed: \ , the. :
T See-attiched Jetter fromthc I" ACREP add:essmg t}nspast prncncc
e B C In addition, M#acnons were courpletely unpmfesswnal and uncalied for. His

Pl  actions crested st best-an unccmfonsble wozl enwronm,.nt bordmng on aHomle WorL :
S . Environment. S :

* Action desired: Thls lette:r or any: reference to: ﬂns Ictter be re.movcd mee.d.mcly from |
- my fle:- Addmom.ly, mm.\ugemem ccasu :md dcstst this form of karsssinent.

, -Réwiv&dz-ﬁy e
sl Date lDI&C{-!Oa\_m
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@  Memorandum

1.3, Departman}
of Transposation
Federal Aviation
Adfiiniateation

Subj=st Decision chardmg Letter of Reprimand dated Date: Nov{:mbi:r 14,2002
~ Oerober15, 2002, : . . :

‘From: First Level Sgpeﬁ?lsor- . - : R:g:z';?

Aif:Trafﬁc'Cantféi Specialist, m -

&

_ la am m receapt of your mcmorandum dated 10!29/02 ccn:a'mng your \Vﬂtten rcply 10 ‘thﬂ SUbJeCl
'propos»d ‘Letterof Repnmand T have cons:dered the information you have provided in your reply and
'Ih'lS memol andum is tg ddwse you that my. ﬁnat dccmon 5 to sustain your Lelter of Reprsmand

= I yourwntlen r=-ply, you: state that it was- past practice that an mdmdual ea rning credit hours “wag
- ra}Iowedt leave” asspon as ‘mipi

mum stafﬁng re'quwcments werg. met You also pro‘nc‘.cd a Jener

"gmmng at, appmx:rrawly ﬂ?oOL that you-

- wer NDT authofizcci 10 leave ear] y from your ass: gned Cmd't Hour “D'7shift, that you'were

ifisubsrdinate when adwsed that you cauld not leave; and that you cventuaﬂy left at 0930L without
au&hor:..anan : : o ,

lnercﬁ}re %) reur,rate. my declsmn after can51dcranon of lhﬁ issues pres*ntcd In yoitr wr.tten repty, I ..m'
sustaming tne Lener of Reprtmand and plac:ng 8 cony in your Ofﬁcnal Persome} Foldcr

&0z

Date
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February 10, 2004 -

e

Atr Trafﬁc Control Spemaust '

.Reasun Mo 1: Unaulhnnzed absence frorn the work s:tn dunng duty hcurs

'ber 12, 2[103 you were: asslgned 8 2210 Da‘tﬂ shift. You began

Aﬂer a rewew'of the Per nnel Logs for December 12,2003, it was noted:thal
you had sagned out at 0610 local hrne You were chargec! w1th 20 mrnutes of absence

"o w:thnut lsave.

Reasoh No 2: Falsifi Eéﬁun of a Gd\!é’rhrﬁent Docum'ent-

Specification: On December 12, 2003, you eft the. work: sﬁe -at 0550 local fime without
preapproval: Haweuer the Personnei Log you sugned statad 'you departed at 0610 Iucai
tima. = .

Operafions Supemsurm met with you and your union representative-on
Dacember 17, 2003, eoncerning this matte_r During that meetmg you admitted that you

f your shift. You explained you had-an oil leak in your
t Some maney so you-could-fix your car. You
f ility within a few milriutes-and started working
, 3 whlch time you left You theri diove to anothér
emplnyee s home to ise some tools {0 Tix your Gar.

in proposing this action, | have considered the fallowing factors:

a. You have been employed with the FAA since August 27, 1986.




b. Ail employees are responsible for conducting themselves.in a manner which will
that their activities 'do not: reﬂec’c discredit on the'Federsl Government-and
thé FAA.

¢ Itisthe- responsibility of all employees io. uphold mth integrity the: pﬁb]lu frust
invbled in the: position to which assygned

d. The:FAA Tabie.of Penaihes-prowdes for.a 5-1 0 day suspe’*:smn for the second
Gffenss of Lhauthorized absi nGe | m the won( site dunng duty hnurs

.. Your actions are in) ulalatmn af the
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PROFESSIONAL AIRWAYS SYSTEMS SPECIALISTS

PDS SMO Representative
9175 Rearmy Villa Road
San Disga, CA 92126 If
| | ot
Delivered by Hand Receipt
2

August 20, 2004 v
Paul Collander
PDS SMO Manager
9175 Keamny Villa Road

San Diego, CA 92126
Mr. Collander:

This letter is in response to the notice of proposed suspension delivered to Gene Bettencourt on
July 28, 2004.

PASS does not believe all factors have been considered in this proposed action nor was a
sufficient investigation performed. PASS has investigated this matter and found these items to
contradict management’s assertions:

1. Letter from Mike Colburn concerning June 1, 2004 (See Attachment (A))

2. Letter from Mike Colburn concerning June 2, 2004 (See Attachment (A))

3. Copy of “Record of Changes™ page from TDWR T.LManual 6315.6 (See Attachment (B))
Copy of gas station receipt (See Attachment {C))

4. Letter from Allison Sweeney concerning June 4, 2004 (See Attachment (D))

5. Record of Conversation concerning June 5, 2004 (See Attachment (E))

6. Letter from the Security Badging Office concerning June 8, 2004 {See Attachment (F))

PASS is not aware of, and management has been unable to provide, eny written policy or
procedure for checking out with management or other specialists when departing for remote sites,
nor was the potential for disciplinary action communicated to the BUESs for failing to follow such
specific policy. Confirming this is 2 Record of Conversation between Allison Sweeney, PHX OPS
Area PASS Rep and George Burgos, PHX Sky Harbor S5C Manager. (See Attachment (G))

This problem could be easily rectified by installing a Checkout Board so that all BUESs can post
their whereabouts and by establishing procedures though a Letter of Expectation.

PASS contends that this proposed disciplinary action should never have been viewed as & second
offense. Gerald Brown I, PHX OPS Area Manager, in a conversation with Gene Bettencourt
some time after a disciplinary action that took place in 2002, proposed that should there not be a
reoccurrence within one year, any reference to that disciplinary action would be removed from
Gene’s personnel folder. Confirming this is 2 Record of Conversation between Gerald Brown [,
PHX OPS Area Manager and Gene Bettencourt, PHX Sky Harbor PASS Rep. (See Attachment

PASS (AFL-C10)
o
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(H)) Additionally, Douglas Factors in Depth from www.faa. gov/ahr/ (See Attachment (I)) states
that an enhanced penalty for a similar offense would be difficult to justify when “many years", in
this case, two, have passed since the original offense.

According to Mr. Bettencourt's latest AFPPP Review, Gerald Brown noted that "Gene has
exceeded the outcomes for his position”, Over his lengthy 28 year career, Gene has accumulated
five Letters of Appreciation, two Monetary Awards, one Time-Off Award and was a participant in
the GNAS Sector of the Year Award.

PASS would also like to call attention to the fact that Ms. Robert Otte is not an unbiased witness
in this case. Mr. Oite has well-known antegonism towards PASS and its Representatives.

PASS believes the proposed disciplinary action for Mr, Bettencourt is inappropriate. PASS
requests to meet with you to discuss this matter in greater depth before a final decision is made.
Please contact me to schedule a meeting with myself and Mr. Bettencourt.

Sincerely,

Mark Matthiesen
PDS SMO PASS Representative

Cc:

Ray Baggett, PASS Region II1 VP

Joan Matthiesen, PASS Regional Assistant

Gene Bettencourt, PHX Sky Harbor SSC Representative
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Abochumend ()

July 26, 2004
To Whom &t Mey Cencern:

Just before 2:00 PM oa Jupe ), 2004 Gene Bettencourt sntered my office. He told me that he was
having problems with his Iaptop computer. He had brought the computer with him so we set it up. Once
the computer was running, he demonstrated what was happening. ) tried several difforent methods to
correct the probien bus to na avail [ told Gene that he would have to leave the Iaptop with me and 1o
rerurn the next day. He left al about 300 PM.

About 2:00 PM on June 2, 2004, Gene returned to my office. [ told him | believed that his
computer's power supply waa fxiling aod [ would have to get kim a replacemont. He usked me what could
he use in the meantime. [ told him that 1 bad an old broken laptop case that we conld exchangs components
with. So, we removed the parts from one unit and instalied them in the other. ARerwsrds, ] ran the
computer aod sef {t up for him. He [eft the office a little aRter 3:00 PM.

Sincerely,
7

Mike Colburn



Aug 30 04 09:04a FRA PDS SHO 858-537-5716 p-5

aB/87/2004 ©G5:40 4BE-B37-E825 M GENE BETTE ] a3
et () (o273

. U.S. Department of Trenaportztion
NOT'CE Federal Aviation Administration

N 6315.31

8/8/2003

ﬁ b
?ﬂ‘i{jz 1 . Cancslation -
- 6& Date: B8/8/2004
INTERIM CHANGES TO STANDARDS AND TOLERANCES, PERIODIC MATNTEMANCE,
MAINTENANCE PROCEDURES, ARD CERTIFICATION REQUIREMENTS FOR THE TERMINAL

8UBJ: DOPPLER WEATHER RADAR (TDWR).

1. FORPOSE. This noticsprovides interim changes to standards ana tolsrances,
periodic malntenance, maintenance procedures, and certification requirements
for the TDWR pending distribution of a change to the latast revision of Order

6315.2, Maintenance of Terminal Doppler Weather Radar (TDWR| Equipment,

2. DISTRIBUTION.

a. This neotice i35 distributed to =melected offices and garvicas within

¥ashington headguarters, the William J, Huphes Technical Center, the Mike
¥Monroney Asronantical Center, regional Adrway Facilitias divisiens, and Rirway

Facilities fleld offlcess having the fe¢llowing facilities/oguipmant: TDWR,

bh. An eleactronie verelon and distcibution reporc of this notice arse
available on an Intranat sitoe located at htkp://ace-ext, na.f--.gw/ under the

“Techrnicsl Documentation” heading.

3. GANCELLATICN. None.

4. ACTION. Airway transportation system specialist must use the intarim
changes in the attached appendixes in conjunction with the existing procedures
is the latest revision of Ovder 6315.2 for maintenance and certification of the

TOWR. The appeudicex to this notice are;

Appendix 1. Standards and Tolerances
Appencix 2. Pariodic Maictensnce
Appendix 3. Maintenance Proceduras
Appendiz 4. Caxtification Requirements
5. DACKGROUND. Thess interim changes are necessary because of changes to the

baseline fOWR software contained in the recently relessed TDWR software build
14.0. 1Thess changsa will be included in an upcoming change to the latest
ravision of Order €315.2 that is expected Lo be released in the first gquarter

of FY=-2004. R

L

Richard -4. Thoma
Program Director for Operaticenal Supporst

4 Appendices

Distribution: Selected Airway Facilitile= Field Initixted By: AO5-250
and Regional OFEfices, ZAF-605 .
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Abachmenct (B)2 €3

SYSTEM SUPPORT DIRECTIVE
SDR-TDWR.Q05

6315 | CHG 6O Chap 53

S UPDATE T0

velem

Davimentatran T 63156
Reloase TDWR ANTENNA GROUP

1. PURPOSE, mmmmmtsnn)mwpag-bm
terminology, cierlfy verious procedures, and sdd courderwaight crack repair procedure io the
TINVR Technicel inetrucion Book, T1 8315.8. This implements Configureion Contral Declsion
(CCO) No. N23882, Update T1 6315.8, Taminal Doppler Weather Redar (TOWR) Anterina Group.

¢ DISTRIBUTION.

a. This SOR is distributad to seleatad offices and sarviose within Washington headquarters,
the Witlam J. Hughes Technical Center, the Mike Morsonay Asronauticsl Center, regional Airwey
mm and Alrwey FaciliSes fisid offices having the following facitties/equipment:

b. AN slectronic version and distibulion report of this SDR are avallabie on an Intranet sie
locaied st hitp://aos-ext.ame fas.gov/ Undsr the “Technical wm

To obtaky additional hard coplas of this publication, contact Printing & Disyributian Teem,
mf-:rooa, &t (405) 954-57T1.

3.  WITHDRAWALS/CANCELLATIONS. Nonhs.

&  APPLIGATION. The revised pages spcly 1o Tachnics! instruction Book, T1 8316.8, Terminal
W Weather Radur (TDWR) Anterne Group, Typws FA-10352, FA-10353. FA-10358, e

88D PAGE CONTROL CHART
Remove Puges Datad Ineset Pages Datect
T83148 _
Iiand v ' 08/31/94 08/31/84
c . IN 21112003
DISTRISUTION: Seiaated Alrway Faciliss Feld INITIATED BY: ADS-250

and Regional Cfficos, ZAF-805
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M%L 657 30133
RECORD OF CHANGES . : mm[ 8315.6
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A 4nf11
| 23 _ Chap 24 Sizafab.
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pbtaclumend (D)

Allison Sweeney, PHX SSC, ATSS
2800 Sky Harbor Blvd, Suite 218
Phoenix, AZ 85034

August 1, 2004

Gene Bettencourt, PHX SSC, ATSS

2800 Sky Harbor Blvd., Suite 215

Phoenix, AZ 85034

Mr. Bettencourt,

In regards to the events on Sune 4, 2004, I recall meeting with you around 5:10 P.M. at
the PHX 8SC, RT2 site to discuss general information regarding RTR sites and other
facility issues. This meeting was per my request to speak with you. I recall leaving this
site on or about 8:00 P.M.

Sincerely,

Allison Sweepey
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August 19, 2004

Record of Conversation

On this date, I spoke with Russell O'Mara regarding his letter dated June 15, 2004
containing his assertion about Gene Bettencourt's arrival for watch on June 5, 2004,
Mr. O'Mara stated that he arrived for watch at or about 1:50pm and did not see Mr.
Bettencourt until 2:35pm. ! asked where he first observed Mr. Bettencourt and his reply
was "in the eqeipment room".

Ul bt—

Mark Matthiesen
PDS SMO PASS Rep

.10
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Miadmad (F)

August 2, 2004
To:. FAA
§SC Manager

From: Security Badging Office

Subject: PIN Number

This letter is 1o confirm that Manue) Gene Bettencourt has obtained his PIN
Number on June 8, 2004.

Signed,

AUG 0 4 2004 j@/@% l

(O
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Allison Sweeney, PHX SSC, ATSS
2800 Sky Harbor Blvd, Suite 218

Phoenix, AZ 85048 .

August 3, 2004

George Burgos, Acting Manager PHX §8C
2800 Sky Harbor Blvd, Suite 218
Phoenix, AZ B5034

Record of Conversation:
Mr. Burgos,

On June 16, 2004, you asked that I meet with you and ray wnion representatve, Gene
Betencourt. [nitially, you would not disclose tha narure of the conversation in violation
of the PASS contract. Mr. Bettencourt and | met with you anyway. You stated that [ was
tardy by 15 minutes. I told you that [ was not tardy and bad reviewed the Air Traffic log
and initialed the log at 6:00 A.M., the exact time [ was scheduled to arrive. We
continued to have this discussion for the next hour concerning the reporting tmes and
location. You stated, emphaucally, that 1 was not required to report to you, to any other
individual (bargmmng unit member), and that there was no specific location that I should
report to since all the technicians did pot have a specific location of reporting as long as
they were somewhere in or zround the facility. You also emphasized that you did not
want me to log into the Air Traffic log or any other log.

I£ there is anytbing that you would like to add to this, please respond in writing.
Sincerely,
@‘L.;o.-._ S‘MT

Allison Sweeney, PHX SSC, ATSS

{(
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MHadumed (1)

August 6, 2004

Record of Conversation
To Wham It May Concern:

in July 2002 M. Gerald Brown, Phoenix AF Facility Manager, came to me while | was working
in the back office at the Phoenix Tracon and asked to spesk with me. In otr conversation, Mr. Brown wld
me that if T had no further incidents during the next year that be would remove the personnel action egainst
me from my records after the year had explred. | graciously scknowledged his statearent to me and thanked
him for his consideration.

Sincerely,

) N

M. Gene Betencourt

p.13

b
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Douglas Factors In Depth Page 1 of 7
P\'H‘&.c(«)vkcwl' (I)
Douglas Factors In Depth

The Merit Syslems Protection Board in its landmark decision, Douglas vs. Veterans Admipistration, 5
MSPR 280, established criteria that supervisors must consider in determining an appropriate penalty to
impose for an act of employes misconduct. These twelve factors are commonly referred to as “Douglas
Factors” and have been mcorporated into the Federal Aviation Administration (FAA) Personnel
Management System and various FAA Labor Agreements. The following relevant factors must be
considered in determining the severity of the discipline:

(1) The nature and seriousness of the offense, and its relation to the employee 's duties, position, and
responsibilities, including whether the offense was intentional or technical or inadvertent, or was
committed maliciously or for gain, or was frequently repedted;

(2)  the employee 's job level and type of employment, including supervisory or fiduciary role, contacis
with the public, and prominence of the position;

(3)  the employee s past disciplinary record;

(4} the employee 's past work record, including length of service, performance on the job, ability to get
along with fellow workers, and dependability;

(3)  the effect of the offense upon the employee s ability to perform at a satisfactory level and its effect
upon supervisors’ confidence in the employee ‘s work ability to perform assigned duties;

(6}  consistency of the penalty with those imposed upon other employees for the same or similar
offenses;

(7)  consistency of the penalty with any applicable agency table of penalties;

(8}  the notoriety of the offense or its impact upon the reputation of the agency:

(%) the clarity with which the employee was on notice of any rules that were violated in committing the
offenise, or had been warned about the conduct in question;

(10) the potential for the employee 's rehabilitation;

{11) mitigating circumstances surrounding the offense such as unusual job tensions, personality
problems, mental impairment, harassment, or bad faith, malice or provocation on the part of others
involved in the matter; and

(12) the adequacy and effectiveness of alternative sancitons (o deter such conduct in the future by the
emplayee or others.

A supervisor is responsible for ensuring that a disciplinary penalty is fair and reasonable. If a penalty is
disproportionate 1o the alleged violation or is unrcasonable, it is subject to being reduced or reversed even if
the charges would otherwise be sustained. These factors provide valuable assistance to supervisors in
making a peoalty determination.

Some of thesc twelve factors may nol be pertinent in a particular case. Some factors may weigh in the
employee’s favor while other factors may constitute aggravating circumstances that support a harsher
penalty. However, it is critical to balance the relevant factors in each individual case and chose a
reasonablc penalty.

There is no requirement in faw, regulation or in “Douglas” that written agency decisions or proposals
contain specific, detailed information demonstrating that an apency has considered all of the pertinent
mitigating factors in a given case. However, a penalty determination will be entitled to preater deference if
the proposal and cgpecially the decision letter containg an evaluation of any mitigating circumstances. Itis
always better for the Agency to do its own mitigating analysis than {o leave it to a third party. In regards
to any aggravating factors which may be relied upon 1o impose an enhanced penalty, these aggravating
factors should be included in the proposal notice, This is ¢speciatly true for prior disciplmary actions. Itis
only fair to allow the cmployee to respond to these aggravating factors before a decision is made.
Consideration of aggravating factors not communicated 1o the empioyee is dangerous and may resultin a
procedural error and reversal of the disciplinary action.

Factor 1 - Seriousness of the Offense

file://C\Documents%20and%a20S ettings\mark\My%20Documents\PASS\PHX\Douglas%... 8/26/2004
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Douglas Factors In Depth Page 2 of 7

The reason why this factor is first is simple - it is the most important. In determining the appropriate
penalty, a supervisor ghould consider primarily the nature and seriousness of the misconduct and its
relation to the employes’s duties, position, and responsihilities. This Douglas Factor provides some
guidance in determining the seriousness of an offense.

In evaluating the seriousness of the misconduct, an offense is more severe if it was intentional rather than
inadvertent and if it was frequently repeated rather than being an isolated incident. Misconduct is also
considered more severe if it is done maliciously or for personal pain.

The agency s table of penalties provides some distinction regarding the sevenity of the misconduct. For
cxample, sleeping on duty is a serious offense. However, ii is considered more serious as provided in our
table of penalties where safcty of personnel or property is endangered. Moreover, the seriousness of the
ofYense is increased if the employee is involved in what might be deseribed as “pre-meditated” sleeping on
duty. What does that mean? If you discover an employee sleeping away from his/her duty station with the
lights off, pillow in hand and blanket over body, this intentional action is much more egregious than an
employee who just cannot keep his/her eyes open and falls asleep while on position.

There are other examples in the table of penalties that provide guidance in determining the seriousness of
miscondnct. Misconduct of a sexual nature is a scrious offense. However, the severity is increased when
the misconduct involves physical touching or promising benefits in exchange for sexual favors in
comparison 10 telling a sexual joke or making s sexual remark inappropriate to the workplace, Sexual
jokes are more serious if made directly to an cmployee rather than if gverheard by an employee, The
misconduct is even more grievous if the jokes were repeated after the offender was told that the behavior
was offensive.

The relationship of the misconduct to the employee’s job duties is snother important consideration in
detcrmining the seriousness of an offense. Falsification of government documents is a serious offense
because it rclates to an employee’s reliability, veracity, trustworthiness, and ethical conduct The
misconduct is more serious if it relates “to the heart” of an employee’s dutics and responsibilities. For
example, if’ a Time and Attendance (T&A) Clerk was falsifying his’her time and attendance records and 1t
resulted in more pay or less leave used, this misconduct is very serious. The fact that accurate time and
stiendance records are a critical element of the employee’s position, coopled with the fact that the
misconduct resuited in personal gain, increases the gravity of this offense. The misconduct weuld be
considersd even more serious if the falsification was not an isolated incident, but reflected falsification
over several pay periods.

The supervisor deciding the appropriate penalty is in the best position to detenmine the sericnsness of the
offense and how the misconduct relates to the employees duties, position, and respousibilities. Remember,
an offense is more serious if it is intentional, frequently repeated, or committed maliciously, or for
personal gain.

Factor 2 — The Employee’s Position

This factor recognizes a relationship between the employee’s position and the misconduct. Factors
considered are the employee’s job level and the type of employment which may include a supervisory or
fiduciary role, contacts with the public, and prommence of the position.

It is a well-recognized principle that a supervisor occupics a position of trust and responsibility and is held
io 3 higher standard of condnct than non-supervisory employees. The Agency’s “Standards of Conduct,”
ER-4.1 outlines the responsibility for a supervisor to provide positive leadership and serve as a role modei
for their subordinates by demonstrating a commitment and sensc of responsibility to their job and loyalty

to the organization. Simply put, the Federal Aviation Administration (FAA) expects a supervisor to serve
a3 a role model and not violate workplace rules. When misconduct occurs by a supervisor it is considered
more scrious. The Apency’s table of penalties recognizes this severity in establishing ranges of penalties

file://C:\Documents%20and%20Settings\mark\My%20Documents\PASS\PHX\Douglas%...  8/26/2004
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Pacific Desert Systems Management Office 9175 Kearny Villa Road
e Westemn-Pacific Region San Diego, CA 92126-7099

.S, Deparment
of Transportatiion

Federal Avialion
Administration

SEP 2 0 2004

Manuel Bettencourt
15819 E. Sycamore Dr.
Fountain Hills, AZ 85268

Dear Mr. Bettencourt:

My letter of July 23, 2004, informed you of a proposal to suspend you for five (5)
consecutive calendar days from your position of Airway Transportation Systems
Specialist, FV-2101-H, $79,688 per annum, at Sky Harbor Systems Support Unit,
Phoenix, AZ. ! have considered the written response submitted by Mark Matthiesen of
August 20, 2004 and your verbal response of September 8, 2004. | find that the reason
and specification listed in the notice of proposed suspension are fully supported by the
facts and warrants your suspension. However, based on some mitigating factors you
raised in your oral response, it is my decision that your suspension be reduced to two
(2) consecutive calendar days effective November 1-2, 2004.

You have the right to grieve this action under the PASS/FAA negotiated grievance
procedure. If you contend this action violates Article 6 of the PASS/FAA agreement,
you must file a grievance under Article 5 of the agreement. The grievance must be
submitted in writing to me, Paul J. Collander, Manager, Pacific Desert Systems
Management Office, at 9175 Kearny Villa Road, San Diego, CA 92126 no later than
twenty-one (21) calendar days after the receipt of this letter. It must be filed in
accordance with Article 5. Section 8, of the agreement and submitted on an approved
grievance form. The written grievance will be processed beginning with Step 2 of the
negotiated grievance procedure. If, on the other hand, you wish to raise a claim of
statutorily prohibited discrimination with regard to this decision, you must contact your
local Equal Employment Opportunity counselor no later than 45 calendar days after the
effective date of this decision.



Upon your request, Gwen Marshall ., Labor Relations Specialist, AWP-16 at (310) 725-
7824, will give you further information on the negotiated grievance procedures. Please
acknowledge receipt of this letter by signing below.

Sincerely,

Paul Collander
Manager, PDS SMO

Receipt Acknowledged Date

CC: AWP-16
AWP-412
Mr. Ray Baggett, PASS Regional Il VP
Ms. Joan Matthiesen, Regional Assistant, PASS Region IH
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FOR FAA USE ONLY
GRIEVANCE RECORD
AE) Wp-p 500 4= PD S0
AGGRIEVED
1.A. EMPLOYEE'S NAME 1.8, FACILITY 1.C. LOCATION
Bettencourt, Manuel Gena PHX Sky Harbor SSC Phoenix, AZ
2 ARTICLEISECTION VIOLATED 3. INCIDENT DATE 4 NAME OF UNION REPRESENTATIVE
Article 6, Soction 2, 3and 4 November 1 and 2, 2004 Mark Matthiesen, PD3 SMO Rap
5. INFORMAL GRIEVANCE OFFICIAL | 6. INFORMAL DECISION DATE 7. ORAL REFRESENTATION REQUESTED
(X} ves (1w
GRIEVANCE

8. DESLRIPTION
This grievance is being filed in accordance with CBA Asticlo 5, Section B,

Discipline imposed by Mr., Collander, PDS SMO Manager, on November 1 and 2, 2004, was without just
cause.
Discipline In this matter violated CBA Article 6, Section 2, 3 and 4:

1) Tha discipline imposed was punitive rather than remedlal In nature.

2} No Just cause existed which waa supported by a prepondarance of avidence,

3} Had the action been warranied, tha discipline imposed ralied on past disciplinary records from over
two years previously, and clearly should not have bean a faclor in the current disclplinary actlon.
Since no infractions of any kind have occurred since a succeasful remedial action over twa years
ago, ramedlal action of the lowest [evel shouid have been imposad, such as closer supervision or
oral reprimand.

9. CORRECTIVE ACTION DESIRED
Make me whole in avary way, including but not limited to;
1) Retraction of two consecutive day suspension and remaval of any and all records from my Official
Personne! Folder relating to this Issue.
2) Full back pay and benefits for time lost due to the suspension.

SUBMISSION - — RECETFT ACKNOWLEDGED

2;:75/3 sm;;: 1;; ZTE/,y \; :Ds ;TM?K‘@EW [ER m\7/ 7/j4

14, DESCRIPTION

FAA Form 3770-2 (3_78)



AWIP-1(

Pacific Desert Systems Management Office 9175 Kearny Villa Road
e ATO, Western Servica Area (Western Pacific Region) San Diege, CA 92126

u.s, Department
of Transportation

Federal Aviation
Administration

NOV 18 2004

Mr. Gene Bettencourt
15819 E. Sycamore Dr.
Fountain Hills, AZ 85268

Dear Mr. Bettencourt:
Grievance #: (AF) WP-05-004-PDS-06

This is in response to the above referenced grievance concerning your two (2) day
suspension. If you wish to make an oral presentation, you and your representative can
do so by phone.

In response to your written grievance, be advised as follows:

» Your 2-day suspension was implemented consistent with the FAA principles of
progressive discipline. ‘

« The evidence supports a basis for a two (2) day suspension.

« Your prior suspension was imposed on July 29, 2002. Your recent suspension
was proposed on July 23, 2004. This is within the two-year window for
consideration.

In closing, I did consider your oral and written responses when I initially proposed a
five (5) day suspension. After considering your responses, I reduced the penalty to
two (2) days based on what [ believed to be your genuinely remorseful attitude.

Unless I hear further from you concerning your request for another oral
presentation, | am denying this grievance at this level.

Sincerely,

Paul Collande
Manager, PDS SMO



FROM (Matthiesen FAX NO. 1858-4B6-10844 MNov, 26 2084 @2:3%°M P1

N PROFESSIONAL AIRWAYS SYSTEMS SPECIALISTS
,‘. L’ I Hegiar':III. 502;;;’;;50:;:\!6. #E%S.Rﬁrop;!:ﬁg. co 8%020-]5605
' Telephona: {7 19854 smal Regi passnatonal.org

FOUNDED 1877

V1A FAX AND CERTIFIED MAIL (Atticle Receipt #7003 3110 0000 7788 2373)
Novembee 26, 2004 '

Nina Adams

Managar, AWP-10

P.O. Box 92007

Los Angeles, CA 90009-2007

Dear Mg, Adsme:

This letter is in reference fo prievance # (AFYWP-05-004-PD5-06.

PASS is not satisfiad with the second level response. In adcordance with the CBA, Article 5, Section 8, Step 3,1
am requesting the Airways Facilities Division Manager, or his designee review this grievance. Due to the recemt
changes to the management structare, it is our understanding thet this review is now performed by the Western
Service Area Director, Ed Moy.

1 also requicst 1o hold this grievance in abeyance until the next scheduled quancrly gricvanee mecting.

Sincerely,
’ 5,, ymond G. Bagaett

o
Joar Maithicsen PASS Reginna! Assictant

Ed Moy, WSA Director

ViAnne Fowler, WSA Technical Servioes Mamager
Reb Swong, AWP-400

Mal Coghlan, AWP-412

PostheFaxNole 7671 [Pae o J ARGy ]

PN id Anams o Matllegsen
ColDil. A 3P 1D S RASK

owtisio- 12573 T RSR  YRL- 1oy
Fa.;# -‘é,?30 Fax # E : .

PASS (AFL-CIO)
et



-‘ Western-Pacific Region P. Q. Box 92007
( Airway Fadilities Diviscn Los Angeles, CA 90009-2007

U.5. Deportment
of Transportation

Federal Aviallon
Administration

NOV 3 0 2004

Mr. Ray Baggett

Vice President, PASS Region II1
5023 W. 120™ Ave., #225
Broomfield, CO

Dear Mr, Baggett:

This letter is in response to your letters to Nina Adams, AWP-10, dated November 23
and 26, 2004, in which you requested to hold the following grievances in abeyance:

(AF)WP-05-001-PDS-06
(AF)WP-05-002-PDS-06
(AFYWP-05-003-PDS-06
(AFYWP-05-004-PDS-06

We will be glad to hold these grievances in abeyance until the next quarterly meeting, to
allow PASS and the Western Service Area Director the opportunity to review them and
explore the possibility of resolution.

Although a date for this meeting has not yet been scheduled, we estimate that it will
take place in January, 20035. If you have any questions, please contact me at (310) 725-
3404.

Sincerely,

Coordinator, L Unit, AWP-412
cc:
AWP-16
Paul Collander, PDS SMO

Jerry Brown, PHX SSC

Joan Matthiesen, Regional Assistant, PASS Region I1]
Sam Hawk, Regional Assistant, PASS Region ITI



AGY 210

PROFESSIONAL AIRWAYS SYSTEMS SPECIALISTS

Region |1, 5023 W. 120th Ave, #225, Broomfield, CO 80020-5606
Tetephons: (720) 480-9854 email: Regionlll @ passnational.org

FOUNDED 1877 Moatl,

March 9, 2005
Delivered via Fax and Certificd Mail: Article Receipt # 7004 1350 0001 0801 0831

Ed Moy

WSA Director

1601 Lind Ave, SW
Renton, WA 98035

Mr, Moy:
This letier is in reference to grievance (AF)WP-03-004-PDS-06.

This grievance was held in abeyance ont January 20th at the quarterly grievance meeting to allow me the
opportunity to travel to Phoenix and examine the charges against Mr, Bettencourt.

Aller a thorough inquiry, I am convinced that the instances cited by management were absolulcly false, and that
the charges againsl Mr. Bettencourt were unjustified. Therefore I do not believe that management had just cause
when they imposed discipline on Mr. Bettencourt.

PASS requests fhat the referenced gricvance be removed from abeyance to allow management the opportunity to
respond.

Sincerely,

oc:
ViAnne Fowler, WSA Technical Services
Mal Coghlan, WSA Mission Support

AWP-410 T~

410A
411
412 el
". ACTION:

PASS (AFL-CIO)
L



Technical Operations
" Western Service Area

US. Deportment
of Transportation

Federal Aviation
Administration

Mr. Ray Baggett

Vice President, PASS Region 111
5023 W. 120th Ave,, #225
Broomficld, CO 80020

Dear Mr. Baggett:

P, Q. Box 92007
Los Angeles, CA 80009-2047

MAR 1 8 2005

Grievance # (AF) WP 05-0004-PDS-06

This is in response to your letter dated March 9, 2005, wherein you requested that the
above referenced grievance be removed from abeyance, and responded to by me.

I concur with Mr. Collander’s decision in this matter, and support denial of the

grievance.

Sincerely,

M AU

Edward P. Moy

irector, Western Service Arca



PROFESSIONAL AIRWAYS SYSTEMS SPECIALISTS

1150 17th Street, NW, Suite 702 Washmgton, B.C. 20036
Telephane: (202} 293-PASS  Fax: (202) 293-7727

FOUNDED 1977

VIA FAX AND CERTIFIED MAIL

April 13, 2005

Mr. Mel Harris, Director . 3 !)S o p
Labor and Employee Relations, AHL-200 %
Federal Aviation Administration ~7¥ L

800 independence Ave., SW . he

Washington,-DC 20581
Re: Grievance #: (AF) WP-05-004-PDS-06 2 Day Suspension
Dear Mr. Hammis:

Pursuant to Article 5 of the Parties’ Airways Facilities Agreement, PASS refers the
above-referenced grievances to arbitration. PASS hereby requests that the
Agency agree to proceed to arbitration as expeditiously as possible.

PASS has designated Labor Relations Specialist Allyn Dillman as its
representative for the arbitration hearings in these matters, under the direct
supervision of PASS Counsel Michael Derby. Please have your representative
promptly contact Ms. Dillman at (202) 293-7277 to select an arbitrator and make
arrangements for the arbitration hearings.

Smcerely

th

Thomas Brantley
National President

Cc: Allyn Dillman, Labor Relations Specialist
Ray Baggett, PASS Region lll Vice President
Joan Matthiesen, PASS Region lil Assistant
Sam Hawk, PASS Region [lI Assistant

PASS (AFL-CIO)
I@!
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LDR - Daily Time Report
Monday, June 05, 2006
BETTENCOURT, MANUEL
Selected Report Dates: 5/30/2004 - 6/12/2004
REGION COST LOCATION FACILITY ATOLDR TASK DELPHI PROJECT DELPHI TASK DATE REG TOS
CODE CENTER ID TYPE HOURSHOUR
i DELPHI PROJECT DESCRI_I?TIO_N - DELPHI TASK DESCRIPTION N
WP B2RH PHX ASR 12XXWPPHXASR WB5010 6/1/2004 4 0
PHX ASR PREVENT MAINTENANCE/CERTIFICATION
WP 82RH PHX TRACO 12XXWPPHXTRACO ’ .}P WB5060 6/1/2004 2 0
PHX TRACO &&  ad PROVIDE WATCH COVERAGE
Staff /All Hands /Other 12XXFACORPSV 6’6\ W f CP0300 6/1/2004 1 q =«
Corporate Services v\\ Provide Mission Related Serves
Entering/Appraving/Maintaini 12XXFAPATMAT TA0200 6/1/2004 1 0
Payroll / Time & Attendance Process Time & Attendance/LDR
i . ? ==
i e Yot B o i TOTAL HOURS 8 0
\ - 'br} ! }3 & Legd . Dgy- \i _d\g‘h
¥ BAL 1 L
WP B82RH  PHX BRITE WY 12XXWPPHXBRITE " weso10 8/2/2004 2 0
\} o) PHX BRITE PREVENT MAINTENANCE/CERTIFICATICN
WP 82RH PHX TRACO 12XXWPPHXTRACO WB5060 6/2/12004 2 0
PHX TRACO PROVIDE WATCH COVERAGE
WP 82RH PHX VRS 12XXWPPHXVRS WB5040 6/2/2004 2 0
PHX VRS MAINTENANCE CONTROL
Staff JAll Hands /Other 12XXFACORPSV &0\ P CPO300 6/2/2004 1 g .
e Provide Mission Related Serves
Corporate Services 6 kk:

Page 1 of 6



BETTENCOURT, MANUEL

Selected Report Dates: 5/30/2004 - 6/12/2004

REGION COST LOCATION FACILITY ATOLDR TASK DELPHI PROJECT DELPHI TASK DATE REG TOS
CODE CENTERID TYPE HOURSHOUR
B o o DELPHI PI_!OJECT DESCRIPTION - DELPHI_TASK ﬁSCRIPTION
Entering/Approving/Maintaini 12XXFAPATMAT TA0200 8/2/2004 1 0
paym“ / Time & Attendance Process Time & Attendance/LDR
Y Ll &u» A TOTAL HOURS 8 0
- sk W o \
VoG\Douivg \j'JG/
WP 82RH PHX MODES e 12XXWPPHXMODES WB5010 6/3/2004 2 1]
PHX MODES PREVENT MAINTENANCE/CERTIFICATION
WP 82RH PHX TDWR 12XXXWPPHXTDWR WB5010 6/3/2004 2 0
PHX TDWR PREVENT MAINTENANCE/CERTIFICATION
WP 82RH PHX TRACO 12X00WPPHXTRACO WB5070 6/3/2004 2 0
PHX TRACO PROGRAM SUPPORT
Staff /All Hands /Other 12XXFACORPSY CPO300 6/3/2004 1 0
Corporate Services Provide Misslon Related Serves
Entering/Approving/Maintaini 12XXFAPATMAT TAD200 6/3/2004 1 0
Payroll / Time & Attendance Process Time & Attendance/LDR
TOTAL HOURS 8 0
WP 82RH 12XXWPPHXTRACO WB5060 6/4/2004 4 0
3 PHX TRACO PROVIDE WATCH COVERAGE
W \ ,;}_.U&r\‘" \ Xz Staff /Al Hands /Other 12XXFACORPSV CP0300 6/4/2004 1 0

Corporate Services Provide Misslon Related Serves

Page 2 of 6




REGICN COST

LOCATION FACILITY ATOLDR TASK
TYPE

CODE CENTER ID

BETTENCOURT, MANUEL

Selected Report Dates: 5/30/2004 - 6/12/2004

DELPHI PROJECT

DELPHI PROJECT DESCRIPTION

wpP

WP

WP

82RH

82RH

82RH

82RH

PHX

PHX

PHX

PHX

12XXFALABREL
Labor Relations

Perform Union

Entering/Approving/Maintaini 12XXFAPATMAT
Payroll / Time & Attendance

ASR 12XXWPPHXASR
PHX ASR

12XXWPPHXBRITE
PHX BRITE

BRITE

12XXWPPHXTRACO
PHX TRACO

TRACO

12XXFACORPSV
Corporate Services

Staff /All Hands /Other

Entering/Approving/Maintaini 12XXFAPATMAT
Payrall / Time & Attendance

@
Yy )
) ' 12XXWPPHXBRITE

\;3?;\. ) D PHX BRITE

BRITE

DELPHI TASK DATE REG TOS
HOURSHOUR
~ DELPHI TASK DESCRIPTION
LRO500 6/4/2004 2 0
Perform Union Tasks-Employees
TAD200 6/4/2004 1 0
Process Time & Attendance/LDR
: 8
SN\
g F&% Ug“ TOTAL HOURS 8 0
WB5010 6/5/2004 2 0

PREVENT MAINTENANCE/CERTIFICATION

WwB5010 6/5/2004
PREVENT MAINTENANCE/CERTIFICATION

WB5060 6/5/2004
PROVIDE WATCH COVERAGE
CP0300 6/5/2004

Provide Mission Related Serves

TA0200 6/5/2004

2

2

1

1

0
L

TOTAL HOURS

Process Time & Attendance/LDR
* e LTSS
(St B e LS

WB5010 6/8/2004
PREVENT MAINTENANCE/CERTIFICATION

Page 3 of 6
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REGION COST

CODE CENTER ID

WP 82RH
WP 82RH
WP 82RH

BETTENCOURT, MANUEL

Selected Report Dates: 5/30/2004 - 6/12/2004

Corporate Services

12XXFALABREL
Labor Relations

Perform Union

Entering/Approving/Maintaini 12XXFAPATMAT
Pay_roll / Time & Attendance

: Page 4 of 6

LOCATION FACILITY ATOLDR TASK DELPHI PROJECT DELPHI TASK DATE REG TOS
TYPE HOURSHOUR
= - S DELPHI PROJECT DESCRIPTION I DELEHI TASK DESCRIPTION -
PHX TRACO 12XXWPPHXTRACO WB5060 6/8/2004 4 0
PHX TRACO PROVIDE WATCH COVERAGE
Staff /All Hands /Other 12XXFACORPSV CP0300 6/8/2004 1 0
Corporate Services Provide Mission Related Servcs
Entering/Approving/Maintaini 12XXFAPATMAT TA0200 6/8/2004 1 0
Payroll / Time & Attendance Procesg Time & Attendance/LDR
g DeE
S o g N TOTAL HOURS 8 (i}
W oy
W
PHX ASR p 12XXWPPHXASR WB5010 6/9/2004 4 0
PHX ASR PREVENT MAINTENANCE/CERTIFICATION
PHX TRACO 12XXWPPHXTRACO WBS5060 6/9/2004 1 0
Staff /Al Hands /Other 12XXFACORPSY CP0O300 6/9/2004 1 0

Provide Mission Related Serves

LRO600 6/9/2004 1 0
Perform Union Tasks-Officials

TA0200 6/9/2004 1 0
Process Time & Attendance/LDR

TOTAL HOURS 8 0




BETTENCOURT, MANUEL

Selected Report Dates: 5/20/2004 - 6/12/2004

REGION COST LOCATION FACILITY ATOLDR TASK DELPHI PROJECT DELPHI TASK DATE REG TOS
CODE CENTER ID TYPE HOURSHOUR
'DELPHI PROJECT DESCRIPTION _ DELPHI TASK DESCRIPTION

R 4 :
Wp 82RH  PHX MGCDES W\y \)O fé\’p 12ZXXWPPHXMODES WBS010 6/10/2004 4 0

PREVENT MAINTENANCE/CERTIFICATION

PHX MODES
WP 82RH  PHX TRACO 12XXWPPHXTRACO WBS5060 6/10/2004 2 0
PHX TRACO PROVIDE WATCH COVERAGE
Staff /All Hands /Other 12XXFACORPSY CPO300 6/10/2004 1 Y

Corporate Services Provide Mission Related Servcs

Entering/Approving/Maintaini 12XXFAPATMAT TAQ200 6/10/2004 1 0
Payroll / Time & Attendance Process Time & Attendance/LDR

TOTAL HOURS 8 [}

P
WP B2RH  PHX BRITE “N\y QS\_;P 12XXWPPHXBRITE WB5010 6/11/2004 3 0
PHX BRITE PREVENT MAINTENANGE/CERTIFICATION
WP 82RH  PHX TRACO 12XXWPPHXTRACO WB5060 6/11/2004 30
PHX TRACO PROVIDE WATCH COVERAGE
Staff /All Hands /Other 12XXFACORPSV CPO300 61112004 10
Corporate Services Provide Mission Related Servcs
Entering/Approving/Maintalnl 12XXFAPATMAT TAD200 6/11/2004 1 0

Payroll / Time & Attendance Process Time & Attendance/LDR

TOTAL HOURS 8 o0

Page 506



BETTENCOURT, MANUEL

Sealected Report Dates: 5/30/2004 - 6/12/2004

REGION COST LOCATION FACILITY ATOLDR TASK DELPHI PROJECT DELPHI| TASK DATE REG TOS
CODE CENTER ID TYPE HOURSHOUR
o - o - DELPHI PROJECT DESCRIPTION DELPHI TASK DESCRIP’_TION L
WP 82RH PHX TRACO 12XXWPPHXTRACO WB5010 6/12/2004 3 0

PHX TRACO PREVENT MAINTENANCE/CERTIFICATION
wp 82RH PHX TRACO 12XXWPPHXTRACO WB5060 6/12/2004 2 Q
PHX TRACO PROVIDE WATCH COVERAGE
Staff /All Hands /Other 12X0{FACORPSY CP0300 6/12/2004 1 0
Comporate Services Provide Mission Related Serves
Entering/Approving/Maintaini 12XXFAPATMAT TAOZ00 6112/2004 2 0

Payl‘OIl / Time & Attendance Process Time & Altendance/LDR

TOTAL HOURS 8 0

TOTAL PAY PERIOD HOURS : 80 0

Page 6 of 6



VOLUNTARY LABOR ARBITRATION

In The Matter of the Grievance )
)
-Between- )
)
Professional  Airways  Systems )
Specialists, NMEBA, AFL-CIO )
)
and )
) ARBITRATOR'S
Federal Aviation Administration ) OPINION AND AWARD
)
)
Grievance No. WP-05-004-PDS-06 )
Re: Suspension of Manuel "Gene" )
Bettencourt )
)
REPRESENTING THE PARTIES:
For the Union: Allyn L. Dillman

Labor Relations Specialist

Professional Airways Systems Specialists,
NMEBA, AFL-CIO

1150 17th Street NW, Suite 702

Washington, DC 20036

For the Employer: Malachy T. Coughlan
Labor Relations Specialist
Federal Aviation Administration
15000 Aviation Boulevard
Lawndale, California 90261

ARBITRATOR: Jill Klein
Attorney at Law

2470 Lambert Drive
Pasadena, California 91107-2507

/p//!/ 34/ 06
%J fb/‘(/pé



INTRODUCTION

The above matter was heard on June 7, 2006, at the Terminal Radar Approach
Control facility offices in Phoenix, Arizona. Both parties to the dispute were present
and were given the opportunity to present testimonial and documentary evidence, to
call witnesses to be examined and cross-examined under oath, and to advance
arguments regarding their respective positions,

A record of the proceedings was made by Superior Reporting Services and
Transcriptions of Petaluma, California. The parties agreed to submit closing briefs.
The brief of the Agency was received on August 18, 2006. The brief of the Union
was received on September 6, 2003, at which time the record of these proceedings
closed. The parties agreed to waive the requirement set forth at Article 5, Section 9,
infra, of the Collective Bargaining Agreement that obligated the Arbitrator to submit
her decision within thirty days of the close of the record.

ISSUES

The parties stipulated that the issues to be decided by the Arbitrator are as
follows:

Under Article 6 of the parties’ Collective Bargaining Agreement, did the
Agency have just cause to discipline Gene Bettencourt; if not, what shall the remedy
be?

DECISION

1 find that under Article 6 of the Collective Bargaining Agreement between the

parties, infra, the Agency did not have just charge to discipline the Grievant. The

remedy shall be to rescind the suspension of the Grievant and award him back pay, as
set forth in greater detail below.

APPLICABLE PROVISIONS OF THE
COLLECTIVE BARGAINING AGREEMENT

ARTICLE 5: Grievance Procedure

Section 9. Grievance Filed by Union or Employer

Step 3. The grievance hearing shall be conducted by the arbitrator as



promptly as practicable on a date and at a site mutually agreeable to the Parties. Each
Party shall bear the expense of its own witnesses. The arbitrator shall submit his/her
report to the Parties as soon as possible, but in no event later than thirty (30) days
following the close of the record before him/her unless the Parties waive the
requirement. The decision of the arbitrator is final and binding.

Section 11, The arbitrator shall confine himself/herself to the precise issue submitted
for arbitration and shall have no authority to determine any other issues not so
submitted to him/her. In disciplinary cases, the arbitrator may vary the penalty to
conform to his/her decision provided it is consistent with law and the FAA PMS. In
accordance with 5 U.S.C. Section 7122(b), the Parties acknowledge that the
Arbitrator has the authority to render a remedy in accordance with all of the
provisions of 5 U.S.C. 5596.

ARTICLE 6: Disciplinary Actions

Section 2. Any disciplinary action taken by the Employer shall be progressive,
corrective, and remedial in nature so as to address specific conduct. The Employer
shall consider whether the problem can be resolved through such corrective action as
closer supervision, admonition, or oral reprimand. prior to initiating formal
disciplinary action. Disciplinary action taken by the Employer shall not in any case
be punitive in nature. Retraining and/or recertification shall not be used as disciplinary
actions,

Section 3, Disciplinary actions shall be taken only for just cause and will be fair and
equitable as governed by the FAA PMS, applicable FAA directives, and this
Agreement. Actions may be taken only for such cause as will promote the efficiency
of the Federal service and warranted by just and substantial cause. Actions based on
conduct must be supported by a preponderance of evidence. Actions based on
performance must be supported by substantial evidence.



Section 4. Supervisors are responsible for determining if corrective disciplinary
action is warranted. Whether the action decided upon is formal or informal, the
principles set out in this Section should be observed in determining the severity of the
discipline. Not all factors apply in every case. Some of the factors may weigh in the
employee's favor, while others may not or may even constitute aggravating
circumstances. All factors must be considered and a responsible balance reached.
These factors do not apply to actions based on performance or non-disciplinary
removals. '

a. the nature and serousness of the offense, and its relation to the employee's
duties, position, and responsibilities, including whether the offense was
intentional or technical or inadvertent, or was committed maliciously or for
gain, and was frequently repeated;

b. the employee's job level and type of employment, including any supervisory
or fiduciary role, contacts with the public, and prominence of the position;

c. the employee's past disciplinary record;

d. the employee's past work record, including length of service, performance
on the job, ability to get alone with fellow workers, and dependability;

e. the effect of the offense on the employee's ability to perform his duties at
a satisfactory level, and its effect upon the supervisor's confidence in the
employee's ability to perform assigned duties;

f. the consistency of the penalty with those imposed upon other employees
for the same or similar offenses;

g. the consistency of the penalty with any applicable agency table of penalties;

h. the notoriety and/or egregiousness of the offense, or its impact upon the
reputation of the agency;

L. the clarity with which the employee had been put on notice of any rules that
were violated in committing the offense, or had been warned about the
conduct in question,



j. the potential for the employee's rehabilitation;

k. the mitigating circumstances surrounding the offense such as unusual job
tensions, personality problems, mental impairment, harassment, or bad faith,
malice, or provocation on the part of others involved in the matter; and

I. the adequacy and effectiveness of alternative sanctions to deter such
conduct in the future by the employee or others.

DISCUSSION

The circumstances giving rise to the Grievance are not in dispute: Grievant
Manuel "Gene" Bettencourt is employed by the Respondent Federal Aviation
Administration (hereinafter referred to as the Agency) as an Airways Transportation
Systems Specialist in the Systems Support Unit at Sky Harbor Airport in Phoenix,
Arizona. The Systems Support Unit is physically located in the Terminal Radar
Approach Control facility, which commouly is referred to as the TRACON, at Sky
Harbor Airport. Systems Support Unit employees are responsible for maintaining,
restoring and modifying electronics equipment used by the National Airspace System
for navigation, radar communications, visual aids, and environmental systems. The
Grievant is a technician whose primary assignment is maintaining the radar at the
airport. He stands watch over such equipment, and thus is referred to as a "watch
stander." In addition to being accountable for equipment at the airport, the Grievance
also is responsible for monitoring equipment at off-site locations in the Phoenix area.

By Notice of Suspension dated September 20, 2004 (Joint Exhibit 8), the
Grievant was informed that he was being suspended for two days for reasons set forth
in Notice of Proposed Suspension dated July 23, 2004. The Notice of Proposed
Suspension (Joint Exhibit 2}, alleges that during Pay Period 13, which ran from May
30, 2004, through June 12, 2004, the Grievant worked a 2:00 p.m. to 10:00 p.m.
shift, Tuesday through Saturday. Tt is alleged that during said time period, he was
absent from his assigned duty station without authorization or proper coordination on
six occasions which are set forth in greater detail below, 1t further is alleged that on
all of said occasions, the Grievant failed to notify anyone of his decision to leave his
watch standing position. It is uncontroverted that the Grievant served the suspension
on November 1st and 2nd of 2004.

The Agency contends that the Gnevant had developed a pattern of arriving at



work late and leaving early, and of doing so without authorization or coordination.
The Agency argues that not only management, but also the co-workers of the
Grievant, had become tired of him not being where he was supposed to be. The
Agency urges that the affirmative offenses of the Grievant lack credibility, because
they cannot be substantiated. The Agency asserts that it imposed discipline in order
to modify the behavior of the Grievant and that said goal was realized, as evidenced
by the fact that after serving the suspension, he did what was expected of him. The
Agency thus contends that the disciplinary action promoted the efficiency of the
service, as required by Section 3 of Article 6 of the Collective Bargaining Agreement,
supra,

The Union argues that the Agency does not have an established check-in or
check-out procedure for employees; therefore, it cannot prove that the Grievant
arrived at work late or left early, or that he was not working off-site during the hours
during which it is alleged that he was not at work. The Union contends that the
Agency failed to prove that it is more likely than not that the charges are true, and
thus also failed to prove that there was just cause for the discipline, as required by
Article 6, Section 3 of the Collective Bargain Agreement, supra. The Union asserts
that the Agency failed to adequately investigate the charges against the Grievant,
thereby denying him procedural due process. The Union also maintains that the
disciplinary action was an act of retaliation for an unfair labor practice charge that it
had filed on April 23, 2004, wherein it was alleged that the Agency had wrongfully
excluded various Union representatives, including the Grievant, from various
meetings.

1. Junel, 2004

The Agency alleged that on June 1, 2004, the Grievant, without telling anyone
of his decision to leave his watch standing position, arrived at 3:00 p.m. for a shift
that had started at 2:00 p.m. It was alleged that the Grievant thus was absent from
his assigned duty station without authorization or proper coordination.

Service Support Center Supervisor George Burgos is the direct supervisor of
the Grievant. He testified that: He was not at work on June 1st, 2nd, or 3rd of 2004.
On June 4, 2004, he received unsolicited written statements from bargaining unit
member Russell O'Mara and Systems Performance Specialist Robert Otte. Both
stated that at certain times on certain dates, they had not known the whereabouts of
the Grievant, and had not been able to get hold of him. He identified the statements
that they had provided to him as those set forth at Joint Exhibit 5.

Statement by Mr. O'Mara dated June 15, 2004, (Joint Exhibit 5, p. 4), recites,



in pertinent part, that on June 1, 2004, the Grievant arrived for his watch at 3:00 p.m.
Statement by Mr. Otte dated June 8, 2004 (Joint Exhibit 5, p. 5), also recites, in
pertinent part, that on June 1, 2004, the Grievant arrived for his watch at 3:00 p.m.

Russell O'Mara was not called as a witness. Robert Otte testified that on June
1, 2004, he worked from noon until 10:00 p.m. On that date, the Grievant, whose
shift had started at 2:00 p.m., either came in late or left early; he could not recali
which. On June 4, 2004, in response to questions from Mr, Burgos, he had explained
what had happened, because it had not been the first time that the Grievant either had
arrived late or left early, and he and other employees had not been happy about it.
Mr, Burgos subsequently had written a statement (Joint Exubit 5, p. 5) that Mr. Otte
had signed. The statement that had been written by Mr. Burgos did not accurately
reflect what Mr. Otte had observed.

The Grievant testified that: On June 1, 2004, he had been having problems
with his laptop computer. He normally parks at the rear of the TRACON near a
trailer where Help Desk Specialist Michael Colburn, who is employed by Advance
Management Technology, Inc., and who services the computers of Agency
employees, has his office. He had planned on dropping off the computer with Mr.
Colburn, and then entering the TRACON; however, Mr. Colburn had stated that he
wanted to take a look at the problem before the Grievant left his office. Tt had taken
awhile for the computer to turn on. He and Mr. Colburn had spent approximately a
half hour to forty-five minutes trying various solutions, before the Grievant had left
the computer and gone into the TRACON, with the intent of returning for it the
following day. On prior occasions when he had been having trouble with his
computer, he had stopped in to see Mr. Colburn before going into work, and never
had been told that he should have gone straight into the TRACON at the beginning
of his shift.

On his Labor Distribution Reporting System Daily Time Report (Union
Exhibit "C"), the Grievant subsequently reported the time spent with Mr, Colburn as
one hour of "mission-related service." The Grievant testified that Mr. Burgos first
questioned his whereabouts during Pay Period 13 on June 25, 2004. He also stated
that the entry on the Daily Time Report could not have been made later than June 12,
2004; moreover, it could not thereafter have been changed.

Michael Colburn testified that: In June of 2004, the Grievant came into his
office with a computer that was not working. They had tried taking spare parts from
other computers to try to fix it. Since the Grievant starts work at 2:00 p.m., and Mr.
Colburn leaves work at about 3:00 or 3:30 p.m_, he was sure that the Grievant had
come to see him at the beginning of the Grievant's shift. In response to a request from
the Grievant, he subsequently had written a statement dated July 26, 2004.
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In pertinent part, the statement (Joint Exhibit 7, p. 3) recites that on June 1,
2004, just before 2:00 p.m., the Grievant had come into the office of Mr. Colburn and
had told hum that he was having problems with his computer. It goes on to recite that
they tried several different methods of correcting the problem before the Grievant
ultimately left the laptop with Mr, Colburn at approximately 3:00 p.m.

Mr. Colburn testified that he had identified the date of the incident as being
June 1st after he and the Grievant had discussed the situation and had looked at the
calendar. Although he was confident that June 1st had, in fact, been the date on
which the Grievant had come in to see him, it remained a possibility that the Grievant
had not wvisited him on said date.

The Grievant testified that: There are no formal check-in procedures at the
TRACON; however, he was not in the habit of coming and going as he pleased. Up
until the time that the subject disciplinary action was issued, he had followed the
same procedures for almost twenty years. At the start of his shift, he normally had
entered the facility and had gone either to the break room. the equipment room, or to
the back office. Because his shift starts after the shifts of most of the other
employees, he usually does not see any of his co-workers when he arrives at work.
He thus did not necessarily check-in with anyone; he frequently had just gone about
his tasks, working alone. The whole facility, including the office of Mr. Colbum, is
part of his duty station, where he stands watch, After he had left the office of Mr.
Colburn on June 1st, he had gone to the second floor of the TRACON.

Mr. Burgos testified that: Watch standers work eight- or ten-hour shifts, and
are not authorized to take lunch breaks, because they could be needed at any time to
restore service at the airport. Watch standers are required to communicate with one
another. If an employee who is supposed to be standing watch at the TRACON is
going to leave the facility to take care of something elsewhere, he or she is supposed
to tell someone in the facility that he or she is leaving. Employees have been told at
Unit meetings to communicate their whereabouts to others. Although there have been
discussions with the Union about instituting more formal procedures, such as a board
on which employees could sign-in or sign-out, or designating a specific telephone for
communications, no such procedures have been put in place. If an employee is going
to be late for his shift by thirty minutes or an hour, he or she should either leave a
voice mail message for the supervisor, or call him on his cell phone.

Mr. Burgos also testified that: He supervises thirteen watch standers. Other
than Mr. OMara, he does not know which other employees were standing watch with
the Grievant on June 1, 2004; he did not ask any of the other employees if they had

been on the watch schedule that day. Mr. Colburn is an independent contractor and
does not stand watch.



Mr. Burgos reports to Technical Operations Facility Manager Gerald Brown.
Mr. Brown testified that: Watch standers work rotating shifts, and report primarily
to the TRACON. If there is a problem at the airport, it is expected that a watch
stander will respond immediately. The watch standers essentially work together. If
one has to leave the premises, he or she is supposed to communicate that to another
watch stander; however, it is not unusual for a watch stander to be working alone,
especially on the swing shift. If a watch stander is working alone and has to leave, he
or she is supposed to let the Air Traffic Watch Supervisor or Coordinator know,
using a cell phone with an FM function. A watch stander who leaves the premises
also is supposed to remain in touch by cell phone, if case anything comes up during
his or her absence. He had asked Mr. Burgos to check with the other watch standers;
however, Mr. Burgos had been unable to find anyone who had known the
whereabouts of the Grievant on the days in question.

Mr. Brown further testified that: When watch standers arrive for the
beginning of their shifts, they are supposed to report to the "ready” room. If no one
else is in the room when a watch stander reports for duty, there is no way to verify at
what time that occurs; there is no sign-in or sign-out procedure. On June 1st, when
the Grievant allegedly had been with Mr. Colburn at the beginning of his shift, no one
had known where the Grievant was, including the Coordinator, his supervisor, or any
of the other watch standers who were on duty. Mr, Colburn works in a trailer that is
directly east of the TRACON, approximately twenty-five paces away.

Pacific Desert System Management Office Manager Paul Collander testified
that: Technicians are issued cell phone by the Agency. The phones are to be used to
contact technicians when they are off-site.

Mr. Otte testified that: On the day that the Grievant had been late reporting
to work, he had not looked to see if his car was in the parking lot. He had tried to
call the Grievant on his cell phone. He could not remember if, when he ultimately had
seen the Grievant at approximately 3:00 p.m., he had asked the Grievant where he had
been. He added that when there are multiple watch standers on duty, it is not
necessary to coordinate one's whereabouts with all of them. He normally tells a co-
worker and a member of management if he needs to leave. If no one is there to
exchange such information with, a watch stander can write his or her whereabouts on
a board; however, such practice is not followed religiously.

Radar Technician Augustine Meacham testified that: He has worked at the
TRACON since 1992, and is supervised by Mr, Burgos. When arriving at work at the
beginning of his shift, it is very possible to not run into a co-worker for awhile. He
never has been told that he is supposed to report to a particular room. [t is common
courtesy to report on time and to let either a manager or a fellow-employee know that



he has arrived. Many times when he arrives at work, his co-workers are gone and
may not be seen by him for several hours. In those circumstances, he assumes that
the other employees are away working on something.

Airways Transportation Systems Specialist Jaime Jerez testified that: He has
worked at the TRACON for fifteen years and is supervised by Mr. Burgos. There is
an understanding that the building is not to be left unattended. At the beginning of a
shift, watch standers are not required to check-in with any particular person, including
their supervisor. Most of the time they get together in the central office and trade
information regarding what is occurring at work. The supervisor has told the watch
standers that they have to meet in the building, and they have been doing so forever.
If he needs to work with someone and that person does not answer his cell phone, he
will check the watch schedule, or “bill," to see if that person is working that day; if so,
he then will try to locate him or her.

Mr. Jerez also testified that: On one occasion his supervisor had questioned
him about whether he had been late for work. Right after he had reported for his shift,
he had gone to a remote site to work. He had called co-workers to let them know
where he was, so that they would not go looking for him. Later, after he had come
back to the TRACON, a co-worker that he had not talked to had mentioned to their
supervisor that he had seen Mr. Jerez arrive late for his shift. Mr. Jerez had explained
to the supervisor that he had been working in another location, and the matter had
been resolved.

Based upon the above testimony I find that: Although Mr. Brown, the second
line supervisor of the Grievant, testified that employees are supposed to report to the
ready room at the beginning of their shift, the evidence is to the contrary. The
testimony of the Grievant, together with that of Mr. Meacham and Mr. Jerez,
establishes that such was not the practice. There thus is no formal procedure for
watch standers to report for duty. There also is no formal procedure for accounting
for one's whereabouts when a watch stander is working outside of the TRACON,
either in other parts of the airport or at a more remote site. In general, watch standers
are supposed to let a supervisor or co-worker know where they are; however, watch
standers often work alone, and their whereabouts thus may not readily be apparent.
Watch standers are issued Agency-owned cell phones so that they can be located
when their whereabouts are not known.

Based on the testimony of the Grievant, 1 find that on June 1, 2004, he arrived
for his shift at approximately 2:00 p.m.. and thus was on time; however, instead of
going into the TRACON, he spent approximately an hour in the office of Mr.
Colbum, which is located steps from the TRACON. Because the Grievant admitted
that he did not enter the TRACON on June 1, 2004, until approximately 3:00 p.m.,
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it was not necessary for me to consider the hearsay statement attributed to Mr.
O'Mara, or the testimony of Mr. Otte, in making this finding of fact. I find that the
testimony of Mr. Colburn supports the testimony of the Grievant with regard to his
whereabouts at the time in question.

The Grievant is charged with arriving for his shift at 3:00 p.m., and thus being
absent from his assigned duty station without authorization or proper coordination.
I find that the office in which the Grievant stopped at the beginning of his shift is
situated in a trailer that is part of the compound in which the TRACON is located.
1 find that said office thus can be considered part of his duty station, as opposed to a
work site that is located at a distant part of the airport or off-site. For said reason,
I find that the Grievant was not absent from his assigned duty station when he spent
the first hour of his shift in the office of Mr. Colburn. 1 find that he was located at his
duty station, attending to Agency-related business. 1 also find that the evidence does
not support the contention of Mr. Brown that Mr, Burgos had not been able to locate
anyone who had known the whereabouts of the Grievant. I find that the testimony
of Mr. Burgos establishes that he did never undertook such an investigation.

Based upon the foregoing, I find that the assertion the Grievant was late in
arriving for work, and that his absence was not authorized or properly coordinate,
has not been proved. [ therefore find that this charge should not be sustained.

2. June 2, 2004

The Agency alleged that on June 2, 2004, the Grievant arrived for his shift at
3:00 p.m. and left at 9:30 p.m. Mr. Burgos testified that said allegation was based
upon the unsolicited written complaint that he had received from Mr. Otte on June 4,
2004 (Joint Exhibit 5, p. 5). In pertinent part, the statement, which is dated June 8,
2004, recites that on June 2, 2004, the Grievant arrived for his watch at 3:00 p.m. and
departed at 9:30 p.m.

As set forth above, Robert Otte testified that the statement that he signed had
been written by Mr, Burgos and had not been accurate. He further testified that on
June 1st and 2nd, the Grievant never came in late and left early on the same day; he
had come in late on one day and had left early on the other. As set forth above, he
also testified that he could not recall on which day the Grievant had come in late and
on which day he had left early.

The Grievant testified that he did not arrive late on June 2, 2004, and did not
leave before the end of his shifi, at 10:00 p.m.

I find that the only evidence in support of this specification is the testimony
of Mr. Otte. Based thereon, 1 find that he never observed the Grievant come in late
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and leave early on the same day. [ also find that Mr. Otte does not recall on which
date he saw the Grievant come in early, and on which date he saw him leave late. I
find that the Grievant denies working anything other than a full shift on June 2, 2004,

Based upon the foregoing, I find that the Agency has failed to prove that on
June 2, 2004, the Grievant arrived for his shift at 3:00 p.m. and left at 9:30 pm. 1
therefore conclude that this charge also should not be sustained.

3. June 3, 2004

The Agency alleged that on June 3, 2004, the Grievant left work at 3:00 p.m.
and returned at 4:15 p.m. It further was alleged that in the interim, he was observed
driving his personal vehicle eastbound, off the grounds of the airport.

Gerald Brown testified that: On June 3, 2004, his shift ended at 3:00 p.m. He
had left the TRACON, and had been driving through the airport on his way to the
freeway, when something had caught his eye. Approximately ten feet away, he had
observed the Grievant, whom he believed to be on-duty, driving his personal vehicle.
The Grievant had exited at Sky Harbor Boulevard and had headed north on 44th
Street. The Agency has no facilities north of the airport that require maintenance.
Agency employees are responsible for maintaining a Terminal Doppler Weather Radar
facility that is off-site; however, that facility is approximately twenty miles west of the
airport.

The testimony of Mr. Brown continued; He had called the Systems Support
Center to find out if the Grievant was supposed to be on-duty, He had known that
the supervisor of the unit already had gone home; therefore, he had called Systems
Support Center Coordinator Roger Gustafson. Mr. Gustafson had told him that the
Grievant was supposed to be on-duty. Mr. Brown then had asked Mr. Gustafson to
take note if he saw the Grievant again before the shift of Mr. Gustafson ended at 4:30
p.m. It had not occurred to him to ask Mr. Gustafson to call the Grievant on his cell
phone in order to ask where he was going. The following morning, Mr. Gustafson
had told him that before leaving for the day on June 3rd, he had seen the Grievant in
the equipment room at approximately 3:30 p.m. Mr. Brown subsequently had
prepared a Report of Incident dated June 7, 2004,

The Report of Incident (Joint Exhibit 5, p. 3) recites that: When Mr. Brown
spoke to Mr. Gustafson on June 3rd, he had asked if the Grievant had contacted Mr.
GustafSon about leaving his duty station in order to run a brief errand. Mr. Gustafson
had responded in the negative. The following morning, Mr. Gustafson had told him
that on June 3rd, the Grievant had been absent from his duty station for approximately
an hour and fifteen minutes. The Grievant had left his watch without the knowledge
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of his fellow-employees or members of management.

Roger Gustafson testified that: He recalled getting a phone call from Mr.
Brown during which he had been asked whether the Grievant was supposed to be on-
duty, but could not remember the date. He had confirmed that the Grievant was
supposed to be on-duty, and had checked to see if he was on the premises, but had
not been able to locate him, He did not recall when the Grievant had returned to the
TRACON. It was possible that the Grievant had coordinated his absence with
someone else,

The Grievant testified that: On June 3, 2004, he drove to the Terminal
Doppler Weather Radar facility in order to take care of two or three administrative
duties. The facility is approximately fifteen or twenty miles from the TRACON, and
it takes approximately a half hour to drive there. Although government vehicles had
been available for his use, he had taken his own car, because he had been concerned
about the reliability of the government cars. Approximately a week earlier, he had
attempted to use a government vehicle and had found one with no gas and another
with a flat tire; he ultimately had had to use a third car. He always has had the option
of using his own vehicle, and had decided to do so on June 3rd. He had left the
TRACON at approximately 3:00 p.m., when freeway traffic was beginning to get
heavy; in addition, there is a railroad track that runs along the north side of the airport
and that crosses 24th Street, which is a major thoroughfare, and causes traffic to
back-up. He therefore had chosen a path to the radar facility that would get him there
in a reasonable amount of time and avoid freeway traffic. He had exited the airport
at 44th Street, going north. He then had traveled one mile to McDowell and turned
west. He had taken McDowell to 52nd Avenue, had made a left to Lower Buckeye
Road, and then had turned left to get to the radar facility, which had been an eighth
of a mile away. He had purchased gas at a Circle K that is located at 52nd Avenue
and Lower Buckeye Road. He never has asked the Agency to pay for mileage when
he has used his private vehicle for work-related purposes.

The Grievant produced a gas receipt from 76/Circle K on West Lower
Buckeye Road in Phoenix (Joint Exhibit 7, p. 7). Because of the poor quality of the
photocopy, the date is partially illegible. Although the month of June and the year of
2004 can be discerned, the day is not clear; it appears to be either the 2nd or 3rd. The
receipt documents that gas was purchased from said location, but does not indicate
the time. '

The Grievant further testified that: The watch schedule is very flexible. In
June of 2004, employees had come and gone, and had changed their schedules on an
ad hoc basis. There had been no procedure of any kind that anyone had been
following. Staffing had been light. All of the watch standers had carried cell phones.
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If anyone had needed assistance or had needed to get in touch with anyone, a call
could have been made. He had gone about his business in his usual manner, and had
not called anyone. Once he had arrived at the facility, he had posted a log (Joint
Exhibit 7, pp. 4-6), and had re-set the MDT, which has a tendency to lock-up. He
had been at the facility for approximately fifteen or twenty minutes, and then had
driven back to the TRACON. Including preparation and driving time, the task had
taken two hours, which he had recorded on his Daily Time Report.

The Daily Time Report for the date in question (Union Exhibit "C") reflects
that on June 3, 2004, the Gnievant spent two hours doing preventive maintenance and
certification at the Terminal Doppler Weather Radar facility. Log pages from the
radar facility (Joint Exhibit 7, pp. 4-6) contain notations that they were posted on
June 3, 2004, followed by the initials of the Grievant.

Mr. Brown testified that employees normally should take the most direct route
to the radar facility. It is entirely possible that they would take a different route in
order to avoid traffic. The route that he had seen the Grievant taking had not been
a standard one for driving to that location. Although it is not common practice for
employees to use their private vehicles to go to the facility when government vehicles
are available, there are times when such occurs. When an employee uses his or her
private vehicle, he or she is supposed to request reimbursement for mileage.
Employees also should check with their supervisor before using a private vehicle for
Agency business; however, there is no written requirement that they do so.

Mr. Burgos testified that: The radar facility is fifteen or twenty miles
southwest of the TRACON. Employees going there normally would take a
government vehicle. If they want to take their private vehicles, they are supposed to
talk to him about it, because the Agency incurs a mileage cost as a result. Employees
also have been told that if Mr. Burgos is not there, they should notify Mr. Brown. If
employees are using their private vehicles without asking permission, such is a
problem.

Mr, Otte testified that his job duties also require that he drive out to the
Terminal Doppler Weather Radar facility. When going there, he takes a government
vehicle; however, employees are permitted to use their private vehicles if they want
to. If he were going to take his private vehicle, he would tell Mr. Burgos.

Mr. Gustafson testified that he also drives out to the radar facility. When
going there, he usually takes a government vehicle, although he has taken his own car
when he stops there at the end of the work day, on his way home. When he has used
his private vehicle, he has informed either the Systems Support Center Manager or
Coordinator. He could not recall whether the Grievant ever had told him on June 3,
2004, that he was going to the radar facility.
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Based upon the testimony of Mr. Brown, I find that at approximately 3:00
p.m. on June 3, 2004, he saw the Grievant driving off the grounds of the airport in his
private vehicle. 1 find that contrary to the assertion contained in the Notice of
Proposed Suspension, Mr. Brown observed the Grievant driving in a northbound
direction, as opposed to eastbound as alleged by the Agency. Based upon the
testimony of the Grievant, I find that he did, indeed, drive out of the airport, and that
he returned approximately an hour and fifieen minutes later. Although it is alleged
that the foregoing amounted to an absence without authorization or proper
coordination, I find that such has not been proved.

Based upon the testimony of the Grievant, I find that he was working off-site,
at the Agency’s Terminal Doppler Weather Radar facility, during the time in question.
Based upon his testimony and the testimony of Mr. Brown, I find that although the
radar facility is west of the airport, traffic conditions might dictate taking other than
the most direct route. 1 find that log pages from the radar facility indicate that they
were added by the Grievant some time on June 3, 2004, thus tending to substantiate
his testimony. 1 find that the gas receipt does not definitively establish when the
Grievant was in the vicinity of the radar facility; however, it does tend to support that
the Grievant was there on the day of the incident. For the foregoing reasons, I find
that between 3:00 p.m. and 4:15 p.m. on June 3, 2004, the Grievant worked off-site
at the radar facility, and was not absent from work.

I find that although employees are encouraged to use Government-owned
vehicles when on Agency business, they are not required to do so. I find that an
employee is supposed to notify a supervisor if he or she is using a private vehicle and
wants to be reimbursed for mileage; however, the uncontroverted testimony of the
Grievant establishes that he never requests such reimbursement. [ find that under such
circumstances, it is understandable that he would not have made it a point to get
permission from his supervisor to drive his own vehicle to the radar facility.

Based upon the testimony of Mr. Brown and Mr. Burgos set forth previously,
I find that when employees leave the TRACON to work at other locations, the
procedure for accounting for their whereabouts is fairly informal. [ find that they are
not required to sign out, and there is no particular person whom they are required to
inform of their absence; instead, they are supposed to tell either a co-worker or a
supervisor that they are leaving, and to carry an Agency-provided cell phone so that
their superiors and co-workers can get in touch with them, if necessary.

The burden of proof is on the Agency, therefore, the Agency is required to
prove by a preponderance of the evidence that the Grievant did not tell anyone that
he was leaving the TRACON to go elsewhere on June 3, 2004. Based upon the
testimony of Mr. Gustafson, 1 find that he cannot recall whether the Grievant told him
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that he was leaving the premises, and that it is possible the Grievant told someone
other than Mr, Gustafson that he would be leaving. I further find that no evidence
was presented that none of the other employees who were standing watch that day
had been informed that the Grievant was going to the radar facility.

Based upon the foregoing, I find that the Agency has failed to prove that it is
more likely than not that the Grievant left without properly coordinating his
departure. 1 therefore conclude that this charge also should not be sustained.

4. June 4, 2004

The Agency alleged that on June 4, 2004, the Grievant departed his watch at
5:00 p.m. in his private vehicle. and returned at 8:15 p.m,

Statement by Mr. O'Mara dated June 15, 2004, (Joint Exhibit 5, p. 4), recites,
in pertinent part, that on June 4, 2004, the Grievant left his watch at 5:00 p.m., using
his personal vehicle. It goes on to state that the Grievant returned at 8:15 p.m.

The Grievant testified that: During the evening of June 4, 2004, he met with
Airways Transportation Systems Specialist Allison Sweeney, who had started
working in Phoenix the previous December. Ms. Sweeney worked at the RT-2 radio
communication site, which is located at the airport, but in a different building than the
TRACON. In addition to meeting at said location, they also had gone to the Phoenix
Control Tower. In the past, Mr. Burgos had encouraged him to help Ms. Sweeney
whenever she needed assistance, and the Grievant had told her to call him whenever
she needed help. On June 4th she had made such a call, and he had gone over to help
her. He subsequently had reported the time as two hours of "watch coverage” on his
Daily Time Report (Union Exhibit "C"), because the advice that he had provided had
refated to the interface between the equipment at the radio communication site, the
Control Tower, and operations at the TRACON.

Allison Sweeney testified that: In response to a telephone request from her,
the Grievant met with her at the RT-2 radio communication site, which is located on
Level 6 of the airport's Terminal 3 parking lot. An activity log which she no longer
has in her possession had reflected the meeting and at what time it had occurred.
Based upon that information, she subsequently had written a letter to the Grievant,
in which she had confirmed that the meeting had taken place. The letter, which is
dated August 1, 2004 (Joint Exhibit 7, p. 8), recites that the meeting took place on
June 4, 2004, and lasted from approximately 5:10 p.m. until 8:00 p.m.

Paul Collander testified that: Mr. Burgos or Mr. Brown had been asked to
verify that the Grievant had been at the RT-2 site on the day in question. When a
technician shows up at a site. an automated maintenance management system is
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supposed to create a log that reflects that the technician was there, what was done,
and when he or she left. If an employee goes to a site for administrative purposes,
and does not perform any maintenance, the visit still is supposed to be logged;
however, such probably does not always occur. It was his belief that Mr. Burgos and
Mr. Brown had not been able to verify that the Grievant or Ms. Sweeney had been at
the RT-2 site during the time in question, because they could not find an entry to that
effect on the maintenance management system.

Mr. Brown testified that: The RT-2 site is approximately eight or ten block
east of the TRACON. Technicians do maintenance there on radios, antennas, and
transmission lines. They are supposed to log-in when they are there, regardless of
whether they are performing maintenance. He had asked Mr. Burgos to determine
whether the Grievant had logged-in at that site on the day in question.

Mr. Burgos testified that: He never had attempted to verify the whereabouts
of the Grievant. When the Grievant supplied the Agency with information regarding
where he had been on the dates in question, Mr. Burgos had provided that
information to Mr. Brown, and had not done any type of investigation or follow-up.

Based upon the testimony of the Grievant, 1 find that on June 4, 2004, he left
the TRACON in order to meet with Ms. Sweeney on Agency business. I find that
said meeting took place in the airport, at the RT-2 radio communication site and at
the Control Tower. Based upon the testimony of Ms. Sweeney, T find that said
meeting took place from approximately 5:10 p.m. until 8:00 p.m. Taking into account
the time that it takes to drive to another part of the airport from the TRACON, 1 find
that the Grievant most likely was absent from the TRACON from 5:00 until 8:15
p-m., as charged.

I find that the Agency presented no evidence that the Grievant failed to inform
anyone that he was gone, or that he could not be reached on his cell phone during the
time in question. I find that the testimony of Mr. Collander establishes that the
Agency pursued this charge based upon the belief that there was no proof that the
Grievant had been where he had claimed to be, because either Mr. Brown or Mr.
Burgos had determined that his visit to the radio communication site was not reflected
in the log created by the automated maintenance management system. I find that the
testimony of Mr. Brown and Mr. Burgos establishes that said log never was checked.
Mr. Brown testified that it was Mr. Burgos who had checked the log, while Mr.
Burgos testified that he had not undertaken any sort of investigation into the
whereabouts of the Grievant. 1 therefore find that the Agency's justification for
pursuing this charge is contradicted by the evidence.

For the foregoing reasons, I find that this charge also should not be sustained.



3. June 5, 2004

The Agency alleged that on June 5, 2004, the Grievant arrived for work at
2:35pm.

Statement by Mr. O'Mara dated June 15, 2004 (Joint Exhibit 5, p. 4), recites,
in pertinent part, that on June 5, 2004, the Grievant showed up for his scheduled
watch at 2;:35 p.m.

Airway Transportation Systems Specialist and Union representative Mark
Matthiesen testified that: He represented the Grievant in connection with the instant
matter, and helped him prepare his response to the proposed discipline. In connection
therewith, he investigated the matter, and spoke to Mr. O'Mara. Mr. O'Mara told him
that on the day in question, he had seen the Grievant in the equipment room. He
subsequently had memorialized their conversation in a memorandum.

Memorandum by Mr. Matthiesen dated August 19, 2004 (Joint Exhibit 7, p.
9) recites that he had spoken with Mr. O'Mara on said date regarding the allegation
that the Grievant had been late to work on June 5, 2004. It goes on to recite that Mr.
O'Mara had stated that on said date, he had arrived at work at 1:50 p.m., and had not
seen the Grievant until 2:35 p.m., when he had observed the Grievant in the
equipment room.

I find that the above charge is supported only by the hearsay statement of Mr.
O'Mara.! The Agency cannot meet it burden of proof by relying only on hearsay
evidence, due to its inherent unreliability. For said reason, I find that this charge has
not been sustained.

6. June 8, 2004

The Agency alleged that on June 8, 2004, the Grievant departed his watch in
his private vehicle at 3:00 p.m._, and returned at 3:30 p.m.

Roger Gustafson, testified that: On or about June 8, 2004, he had been on a
landing of the stairwell at the TRACON when he had observed the Grievant drive up
to the facility in his private car, after the start of his shift. He had written an e-mail
concerning the incident, and had sent it to Mr, Burgos. He had done so because, at
the time, he had been the newly-appointed Coordinator of the facility, and a lot of

', Ialso find that the information that Mr. Matthiesen obtained from Mr.
O'Mara in the course of his investigation on behalf of the Union is double-hearsay,
which due to its inherent unreliability, cannot be used per se to prove or disprove

anything.
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other technicians had come to him with questions regarding the whereabouts of the
Gmevant. When he subsequently had witnessed the Grievant arriving late, he had felt
that he had an obligation to come forward. In order to function, the technicians need
to know each other's whereabouts, and if anyone has left, The actions of the
Applicant had become a problem in his eyes and in the eyes of the other employees.

The letter from Mr. Gustafson is dated June 8, 2004 (Joint Exhibit 5, p. 6).
It recites that on said date, he saw the Grievant return to the TRACON in his personal
vehicle at approximately 3:30 p.m. It also recites that Mr. Gustafson had last seen the
Grievant that day prior to 3:00 p.m. He therefore had estimated that the Grievant had
been away from work for approximately thirty minutes.

Mr. Gustafson testified that he did not know for a fact that the Grievant had
not been seen after 3:00 p.m. by any of the other employees at the TRACON. He
could not recall whether he had asked any of the other employees if the Grievant had
told them that he was leaving the premises.

The Grievant testified that: June 8th had been a regular work day. Most of
the employees, especially the radar technicians, commonly do a walk around during
the later part of their shifts, during which time they check for potential problems. He
had made a visit to the Operation Center earlier in the day, in order to obtain a
personal identification number for his security badge, so that he would be able to
operate a newly-installed gate at the airport. He had gone to the Operation Center
in the afternoon, because he had known that it generally was quiet at that time, and
had anticipated that he would be able to get his personal identification number
quickly. He then had returned to the TRACON. As on other occasions, there had
been no formal procedures that he had been required to follow when running such an
errand. On his Daily Time Report {Union Exhibit "C" p. 4), he subsequently had
listed the time spent at the Operations Center as an hour of "mission-related services."

Memorandum dated August 2, 2004 from the Security Badging Office (Joint
Exhibit 7. p. 10) recites that on June 8, 2004, the Grievant obtained a personal
identification number. It is signed by an individual who is not identified, next to a
date stamp of August 4, 2004. It does not appear to be a record prepared in the
regular course of business; rather, it appears to be a document that was prepared for
the purpose of these proceedings and given to someone to sign.

Based upon the testimony of Mr. Gustafson and the Grievant, I find that on
the afternoon of June 8, 2004, the Grievant was absent from the TRACON, most
likely between approximately 3:00 and 3:30 p.m. I find that the testimony of the
Grievant establishes that during said time, he was at another location at the airport,
obtaining a personal identification number for his security badge. 1 find that the
statement from the unidentified employee at the Security Badging Office is not a
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record prepared in the repular course of business, and thus does not meet the
requirements for the business record exception to the hearsay rule. I therefore find
that the contents of such document amount to the hearsay statement of an unknown
individual. Because of its inherent unreliability, I did not pive such statement any
weight,

Again, the Agency has the burden of proving that the Grievant lefi the
TRACON with out proper authorization or coordination. I find that the testimony of
Mr. Gustafson establishes only that the Grievant did not tell him that he was going to
the Operation Center. I find that no evidence was presented that none of the other
co-workers of the Grievant knew his whereabouts. There also was no evidence
presented that anyone at the Agency had attempted to contact the Grievant by phone
during the time period in question.

For the foregoing reasons, T find that this charge also should not be sustained.’

REMEDY

Having found that the Agency did not have just cause to discipline the
Grievant, because none of the specifications upon which his suspension was based has
been proved by a preponderance of the evidence, I find that the penalty of a two-day
suspenston does not promote the efficiency of the service. 1 therefore find that said
penalty should be rescinded. Pursuant to 5 U.S.C. Section 5596 and Article 5,
Section 11 of the Collective Bargaining Agreement, supra, the Grievant should
receive back pay equal to the amount of pay, allowances, and differentials, where
applicable, that he would have eamned if he had not been suspended, plus interest. He
also should receive any other benefits to which he would have been entitled had he not
served the suspension. Any references to wrongdoing by the Grievant in connection
with the matters at issue herein shall be expunged from the files of the Agency,
including, but not limited to, the official personnel file of the Grievant.?

. Because I have found that none of the charges have been proved, I did

not find it necessary to consider whether the instant disciplinary action amounted to
a denial of procedural due process or whether it was an act of retaliation, as alleged
by the Union.

*.  The Union requested that the Arbitrator keep the record open for the
purpose of receiving, and making a determination regarding, a petition seeking

reimbursement of attorney fees pursuant to § U.S.C. Section 5596, commonly known
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AWARD

The Grievance is sustained. The suspension shall be rescinded and the
Grievant shall receive all back pay, with interest, and other benefits to which he would
have been entitled had he not been suspended. All references to wrongdoing by the
Grievant in connection with this matter shall be expunged from the files of the
Agency.

The Arbitrator shall maintain jurisdiction of this matter for ninety days in order
to deal with any disputes that may arise regarding the remedy.

Respectfully submitted,

JILL KLEIN,
Arbitrator

November 29, 2006
Pasadena, California

as the Back Pay Act. Such request was made on the basis that although the Union
was not represented by an attorney in connection with these proceedings, the
representative of the Union was assisted and supervised by legal counsel in connection
with her work on this matter.

The Back Pay Act provides that attorney fees shall be awarded in accordance
with the standards set forth at 5 U.S.C. Section 7701(g), which states that the
payment of such fees may be ordered when an employee is the prevailing party and
a determination is made that such payment is in the interest of justice. Because the
Union was represented by a non-attorney, I find that the payment of attorney fees
would not be in interest of justice, and hereby deny said request.
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