Information Requests

There are many situations a rep may find him or herself in where they lack sufficient information to fulfill their duty to represent the bargaining unit or an individual.  For example management may inform the rep of a change in a vague or incomplete manner that leaves the rep unable to identify the impacts and therefore unable to propose negotiable appropriate arrangements.  Perhaps there is a feeling by the members that non-member bargaining unit employees are receiving preferential treatment for overtime, awards or work assignments but lack any proof.  Maybe an active member is receiving what appears to be overly harsh discipline for something and the rep needs to find out if it is inconsistent with that imposed on others, non-members or if others in higher levels of responsibility (like managers) have received the same or less discipline for the same violation.  These are all cases where the rep needs information and that information is necessary for the rep to fulfill his duties.  To enable reps to fulfill their duties the law provides them the right to information in 5 USC 7114(b)(4): 

(4)     in the case of an agency, to furnish to the exclusive representative involved, or its authorized representative, upon request and, to the extent not prohibited by law, data-- 
      (A)     which is normally maintained by the agency in the regular course of business; 

      (B)     which is reasonably available and necessary for full and proper discussion, understanding, and negotiation of subjects within the scope of collective bargaining; and 

      (C)     which does not constitute guidance, advice, counsel, or training provided for management officials or supervisors, relating to collective bargaining 

Over the years there have been many disputes between Unions and Agencies over the meaning of this portion of the law and through FLRA and court decisions it has been determined that a Unions right to information in response to a Request for Information (RFI) depends on the Unions “particularized need” and if the Union establishes such a need whether or not the agency has a “countervailing interest” against providing the information. 

Particularized need:
The FLRA essentially established the particularized need standard in its decision in 50 FLRA No. 86 when it stated:

“We hold that, in determining whether and how requested information must be disclosed under section 7114(b)(4) of the Statute, we will consider both parties' interests consistent with the aforementioned judicial decisions construing section 7114(b)(4) of the Statute and private sector labor law. Specifically, a union requesting information under that section must establish a particularized need for the information by articulating, with specificity, why it needs the requested information, including the uses to which the union will put the information and the connection between those uses and the union's representational responsibilities under the Statute.  The requirement that a union establish such need will not be satisfied merely by showing that requested information is or would be relevant or useful to a union.  Instead, a union must establish that requested information is "required in order for the union adequately to represent its members." Justice v. FLRA, 991 F.2d at 290. 

The union is responsible for articulating and explaining its interests in disclosure of the information. Satisfying this burden requires more than a conclusory or bare assertion. Among other things, a request for information must be sufficient to permit an agency to make a reasoned judgment as to whether information must be disclosed under the Statute.”
In other words in the decision the FLRA has determined:
a. A union RFI under must establish a particularized need for the information by articulating, with specificity, why it needs the requested information, including the uses by the union for the information and the connection between those uses and the union's representational responsibilities under the Statute;

b. the union's need is not satisfied by the union's showing that requested information is or would be relevant or useful to a union;

c. the a union must establish that requested information is required in order for the union adequately to represent its members;

d. the union is responsible for articulating and explaining its interests in disclosure of the information;

e. satisfying this burden requires more than a conclusory or bare assertion;

f. among other things, a RFI must be sufficient to permit an agency to make a reasoned judgment as to whether information must be disclosed under the Statute;

g. the degree of specificity required of a union must take into account the fact that, in many cases, including the one now before us, a union will not be aware of the contents of a requested document;

h. an agency denying a RFI under section 7114(b)(4) must assert and establish any countervailing anti-disclosure interests.

Examples of particularized need include information that would:

1) Enable the union to determine if the CBA had been violated so it can decide whether or not to file or continue to process a grievance.

2) Demonstrate if the Douglas factors were complied with in a discipline case grievance already filed or if contemplating filing one. 

3) Demonstrate whether or not ULP had been committed by the agency so the Union can decide if they should file a ULP or grievance or for the processing of one already filed.

4) Enable the Union to determine impacts from a proposed change to engage in bargaining.

Countervailing Interests:

After the Union establishes a particularized need for the information the Agency may be able to refuse to provide the information if it can establish a sufficient “countervailing interest.”  For example, if the release of the information would be prohibited by the privacy act or other law the agency would likely be able to refuse to provide the information.  

The overwhelming majority claims of a countervailing interest made by Agencies are alleged violations of the privacy act.  For example a Union may request copies of T&A records that happen to include the employees social security numbers and the agency says no because their release would violate their privacy.  Another may be a request for all information relating to lateness discipline and the agency claims that to release the employees names would violate their privacy.  In such cases the agency may well be right in refusing to provide the requested information.

But what if you can do without the portions of the information the agency claims would violate the act?  The information, like social security or names of employees disciplined for being late, can be requested to be redacted (blacked out or deleted).  The agency then would not have a countervailing interest and is required to provide the redacted information (56 FLRA No. 79).  

In some cases the agency may claim a privacy act bar to the information that at first glance appears justified, such as pay or awards.  However, if such information is otherwise available to the general public under the Freedom of Information Act (FOIA), as pay and awards are, then the agency’s claim is not valid.  This does not mean that because information is available under FOIA it must be provided under to a Union RFI, to have a right to information requested under 5 USC 7114(b)(4) a Union must still demonstrate a particularized need.

There are times when a Union may need information, such as SCI related documents, that are also somewhat private in nature in order to determine if the Union members are being discriminated against or held to a higher standard the non-members.  In such cases the apposing interests are weighed against each other to determine if the Unions and the publics interests and needs outweigh the privacy interests of individuals whose information would be revealed.  This “balancing” of the interests of the apposing needs is basically done under the rules of FOIA (51 FLRA No. 87).  

Effective uses of Information Requests;
The most common uses for a Request for Information (RFI) are to determine if a grievance or ULP should be filed or continue to be processed after filing or to gain information necessary to determine impacts during I&I bargaining.  In such cases it is best to request the information at the earliest possible time.  

By developing all the facts and documented proof of a valid grievance at the earliest possible time representatives are much more likely to be able to negotiate a sustainment of the grievance and a settlement.  If the manager continues to refuse to acknowledge the violation in the face of documented proof and the grievance gets elevated, higher level reps can make an issue of how the subordinate manager is costing his boss time and effort by their having to deal with an issue that should have been resolved the manager.  Conversely, if the facts don’t pan out the conflict of the grievance can be avoided in the first place.

In bargaining matters it is often difficult to bargain effectively after a change is made when management goes ahead and implements based on a misguided claim there were no impacts.  By requesting the information and then identifying impacts and proposals in advance such false claims are less likely in the first place and should management implement anyway the Union will have a stronger failure to bargain ULP or grievance.

Other times a good RFI may open the door to resolving disputes or complaints early.  For example, say management has failed provide adequate safety training, procedures or equipment at a facility or SSC.  An appropriate RFI, which the manager knows will document the fact that he has failed to do his job, will often lead to the manager asking, “What do you want.”

Limitations:

Under the law the information must be “reasonably available”, “not constitute guidance, advice, counsel, or training provided for management officials or supervisors, relating to collective bargaining” and “which is normally maintained by the agency in the regular course of business.”  Also FLRA decisions have found that overly broad or extensive requests for information (ie 4 years worth of info when 1 would suffice) need not be provided (53 FLRA No. 67).
RFIs, Timelines and the PASS RFI settlement agreement;

Often a representative is faced with a dilemma wherein they suspect a ULP, EEO, OSHA or CBA violation has been committed but lacks necessary evidence and the timeline for filing a grievance is approaching.  Case law (and the PASS CBA) typically provides timelines based on when one reasonably “becomes aware” Vs suspects a violation.  In the case of grievances PASS actually has an RFI settlement agreement the provides that the timelines for filing a grievance “will not begin until after the union has either received the information or received a response from the FAA indicating that the information will not be provided.”  Also in the case of grievances the parties are free at any time to hold a grievance in abeyance by mutual agreement, so, if you file an RFI after a grievance you can ask to hold it in abeyance pending receipt of the info, get it in writing!  If management is unwilling to suspend the timelines request that the information be provided prior to your meeting to try to resolve the grievance.  Again, you are more likely to be successful at you level if you can say, “this is the complaint and here is the proof.”  

The settlement agreement also provides procedures that both the agency and PASS are required to follow in the filing and processing of RFIs.  This includes a requirement that the parties meet to try to resolve a dispute prior to the filing of a ULP for an agency refusal to provide requested information.  The agreement also requires that disputes regarding the application or interpretation of the settlement be handled under the grievance process.  (Note – currently the FLRA is reluctant to pursue ULP charges filed by Unions, prior to filing one a grievance should be considered, it is recommended that you contact your RVP or regional assistant before doing either).

Agency Responses:  

The agency is required to respond to an information request under the provisions of the settlement agreement and ask for clarification if needed or identify any countervailing interests.  Requests are often forwarded to LR, they know the law and are good at throwing up roadblocks and valid claims of failure to identify particularized need or countervailing interests.  If the agency does so don’t give up!  The request can always be modified to avoid valid countervailing interests and an unclear request will fail to meet the particularized need test.  Sometimes they know they will have to provide the information and will just make lame excuses to see if you are willing to fight for it.  If you need assistance contact your RVP.
Summary:

An RFI is the most effective tool Union representatives have to obtain information needed to fulfill their representational duties.  Enjoy the success you will have exercising your right to force the agency to provide you with proof of their wrongdoings.  The FLRA model form is an excellent tool to help ensure you hit all required aspects, use it well.  Keep requests confined to what’s necessary and be specific, clearly identify your particularized need (why you need it and what you will do with it), pre-authorize the redaction of private information unless it is absolutely necessary, ask for the information to be coded if that will help and address the “public interest.”  It’s ok to be wordy and site several reasons why you need the information, what you may do with it and why the public interest is served by its release.  In fact if you look at the hypothetical request model form that was generated by the FLRA you will see several reasons are sited for each.  If you have more then necessary that’s fine, but if you only have one and that one is validly challenged then the entire request can be denied.  

There is extensive case law regarding specific types of requests and not enough time to cover everything here.  A good tool to research RFI case law or develop language regarding particularized need or public interest is the advanced search feature of google, just type FLRA.gov in the domain box and whatever words or phrases that may be in what you are looking for in the appropriate boxes.  If you still have questions regarding a specific planned request or regarding an agency response to a request you have made contact your next level representative or RVP.

Appendices:

Former FLRA information request guidance

FLRA Union request for information model form

Union hypothetical request on model form

PASS/FAA information request settlement agreement 

